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PREFACE 


In July sth, 1935, the Speaker of the House of Com- 
nons presided at a parliamentary luncheon in West- 
ninster Hall, It was given in honour of delegates from 
the legislatures of British Dominions overseas, and the 
toast of ‘‘ Our Overseas Colleagues’ was proposed by 
Mr. Stanley Baldwin in a speech which I am glad to think 
must have been read or listened to by millions of his 
countrymen. The hall where they met was, the Prime 
Minister said, the nursery of the English Common Law 
and of our Parliament. He recalled how at Tewkesbury 
Abbey, on the tomb of Gilbert de Clare, one of the barons 
who extracted the Great Charter from King John, he had 
once seen this inscription: “‘ Magna Carta est lex. 
Caveat deinde rex ’’ — ‘‘ Magna Carta is the law ; so let 
the King look out.” Thus, Mr. Baldwin added, it has 
always been with tyrants among us, whether the tyrants 
were barons, Churchmen, demagogues, or dictators. 
“Let them all look out |” 

Then followed a reminder that no man made the English 
Parliament — not Simon de Montfort, nor even Edward 
the First. “‘ No man made it ; for it grew. It was the 
natural outcome through long centuries of the common 
sense and good nature of the English people, who have 
always preferred committees to dictators, elections to 
street-fighting, and talking-shops to revolutionary tri- 
bunals.”” When I read Mr. Baldwin’s speech I had 


finished this book of mine on Liberty and Tyranny. But 
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it gave me no little satisfaction to reflect that the Prime 
Minister of England and the Leader of our Conservative 
Party has the very same feeling about the Magna Charta 
— as I prefer to spell it — that I have tried to express in one 
of my chapters. Mr. Baldwin’s love of England, which 
endears him to all classes, is of true native growth ; but it 
is fortified by wide reading and a strong sense of history. 
If the inscription on the warrior’s grave at Tewkesbury is 
modern, it is none the less appropriate and none the less 
true to history. By recalling it and pointing the moral, 
Mr. Baldwin gave an impulse to studies which ought to 
flourish, not only at home, but in every country to which 
the English race has transplanted its free institutions. 

There are keen minds among us who decry democracy 
and affect to despise it as vulgar. One of the keenest, 
Dean Inge, thinks as ill of itas Plato. But all the same he 
likes to express his opinions freely about democracy, 
tyranny, and everything else. So not long ago he con- 
cluded a diatribe against popular institutions with the 
following confession : ‘‘ Personally, I should be very sorry 
to live under a dictatorship, for I like to say what I think. 
In Italy I should be dosed with castor-o1il and banished to 
the Lipari Islands ; in Germany I should be beaten and 
put into a concentration camp. In Russia I should be 
lucky if I were only shot.” 

From our leading Socialists political liberty has even less 
to hope for than from the old-fashioned school of Toryism 
so admirably represented by Dean Inge. To Dean Inge 
— however much he dislikes political liberty — personal 
liberty, including freedom of preaching, teaching and 
writing, is a pearl of great price, and he therefore regards 
with horror the three tyrannies that have taken it away 
from the peoples of Russia, Italy, and Germany. But 
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British Socialists combine a bitter antipathy to the Fascists 
and the Nazis, with admiration for Soviet Russia, the 
model State, the terrestial Utopia, where, under the 
inspiration of Marx and Lenin, all forms of liberty have 
been ruthlessly extinguished. At home, indeed, whenever 
a Communist is arrested for disorderly conduct or inciting 
to violence, they become the noisiest of Libertarians. So 
long as they are a minority in opposition to our hateful 
“ Capitalist ” Government, they uphold freedom of speech 
and writing on the platform, in the Press, in the schools and 
in the universities, with a fervour which is a little bewilder- 
ing when compared with the praises they have lavished on 
Moscow. 

Believing, then, that liberty is the most precious of 
human possessions, and that a full and satisfying measure 
of personal freedom can only be enjoyed by a free citizen 
with a voice and a share in the government of his own 
country, I felt that the time had come for a reasoned 
defence of political and civil liberty. Two centuries of 
emancipation have been followed by two decades of 
reaction. In several great and small countries free in- 
stitutions have been trampled underfoot ; criticism has 
been stifled ; the Press has been enslaved ; trade has 
been trammelled by innumerable restrictions, and whole 
nations are being deprived of their economic liberties as 
well as of their civil rights. I have tried to set this spectacle 
of contemporary tyrannies in a background of phil- 
osophy and history. I have recited the heritage of our 
own past in the hope that Englishmen and Americans 
will be stirred by the achievements of their ancestors to 
defend stoutly the ground won by so much courage and 
self-sacrifice. 

From my criticisms, however severe, of the new dictators 
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of Europe, my readers must not infer that I think them 
destitute of good qualities, or that I condemn all their 
actions. Conspicuous abilities exalted them ; and now, 
surrounded by flatterers who assure them that they are 
indispensable, they probably feel justified in employing 
any means to beat down opposition. Human nature has 
not changed. Absolute power almost invariably corrupts 
character. Of the early Roman Emperors, Tacitus 
observes that Vespasian alone improved in office. It is 
natural, too, that as the popularity of a tyrant or dictator 
declines, his violence should increase. Then the end 
approaches. ‘There is a Spanish saying that when dis- 
illusionment comes, liberty is near. 

Another consideration, too often ignored, is that in 
condemning the atrocities of an individual tyrant we ought 
not to confuse him with the nation under his sway. His 
actions, however cruel and unjust, are always endorsed 
and applauded in the Press and on the platform. No one 
can tell whether Herr Hitler’s persecutions of religion and 
Signor Mussolini’s Abyssinian expedition are approved 
by a majority of their subjects. 


John Stuart Mill’s essay On Liberty remains a classic. 
After all that has been written by critics and opponents, 
his central argument has not been shaken. But it was 
composed in a world almost as different from ours as his 
was from Milton’s. Not only are many of his applications 
out of date, but he deliberately excludes most of the 
political questions which he discussed in his Representative 
Government, and most of the economic questions which he 
discussed in his Pofttical Economy. Compromise, written 
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by John Morley, Mill’s favourite disciple, explores some 
of the subsidiary problems that revolve round the question 
how far self-respecting men may submit to false conven- 
tions and employ economies of truth in public and private 
life. Morley often told me that he intended Compromise 
to be a supplement to Mill’s Liberty ; and the two books 
have provided many of us with a philosophic faith. | 
yield to none in admiration for Mill and Morley. The 
work of their hands will endure. Their principles will 
never be out of date so long as men cherish freedom ; their 
ideals will never cease to inspire minds naturally open to 
the generous impulses of Liberalism. Morley’s Com- 
promise lies mostly outside my province; but Mill’s 
philosophy requires re-affrmation, and in some degrees 
revision. So I make no apology for enlarging on his views 
and criticising those parts of his doctrine which seem to be 
defective or even erroneous. I approach his Liderty with 
the reverence of a disciple. Its argument never impressed 
me more than when, writing about the new tyrannies, | 
found myself trying to interpret the disasters that have 
befallen liberty and democracy during this international 
chaos, If events have proved that Mill was too optimistic 
in some respects, we can hardly over-praise his foresight in 
others, and especially his insistence on the need for some 
effective device to ensure that minority opinions and 
minority parties shall be fairly represented in democratic 
legislatures. 

For various reasons I have reserved the subject of 
economic liberty for a separate volume, which I hope to 
publish later. 

My thanks are due to my friends Dr. G. P. Gooch, 
Mr. Goulding Brown, Sir Edward Boyle, and Mr. James 
Truslow Adams for valuable criticisms and suggestions, 
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and also to my wife, 4 sister Margaret, Miss D. 
Perryn, and Mr. C. J. L. Brock, who have helped r 
very much by reading my manuscript and proofs. I ca 
only hope that not many errors have escaped detection. 


PART I 
POLITICAL LIBERTY 


CHAPTER I 
INTRODUCTORY 


I 


THAT FREEDOM is good and slavery bad, that freedom 
energises men’s minds, develops their faculties and adds 
to the joys of life, hardly admits of dispute. Is not freedom 
to do as you please half the pleasure of a holiday ? Even 
those who like discipline enjoy relaxation. There is a 
pleasure in moving one’s limbs or one’s tongue freely, 
just as there is a pain in being cramped. So in this book 
I have made an assumption, which is incapable of strict 
proof, that liberty of thought and action is an indispensable 
ingredient in the life of civilised man, if he is to attain a 
full measure of happiness. For that reason democracy, 
a political constitution in which everyone subject to the 
laws shares in their making as a voter, is the most excellent 
form of government for a nation worthy of it. Yet in 
every country a proportion, large or small, of the popula- 
tion is either by nature, or through a bad upbringing, 
incapable of using or enjoying political rights. In ancient 
Greece, the institution of slavery was justified on this 
ground by philosophers and public opinion. Plato, in his 
Utopia, or ideal republic, thought so ill of liberty that he 
provided against it in the training of citizens. Even 
Aristotle, a far more sagacious critic and a far better judge 
of practical politics, discerned the dangers as well as the 
15 
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virtues of democracy. He saw how civil discord and cor- 
ruption beget anarchy, and how anarchy begets tyranny. 
The militarism that afflicts our modern world has a psycho- 
logical root not only in fear of disorder but in a not un- 
common liking for disciplined servitude, which seems to 
be too easily implanted or fostered by education and train- 
ing. After the Great War we awoke with a shock to see 
liberty and democracy everywhere threatened, affronted, 
challenged, assaulted. Since then we have seen great 
nations — under the influence, no doubt, of defeat or 
depression or despair — deliberately vote away their free- 
dom, and consign themselves to the tender mercies of a 
dictatorship based upon force and maintained by terror. 
Our English philosophy of liberty rests on assumptions, 
and is deduced from axioms, which, like most propositions 
of psychology, morality and politics, are insusceptible of 
formal proof. In this country we may appeal to the general 
verdict — liberty is a good thing because everyone thinks 
itis. But experience and theory alike justify us in believing 
that liberty in the widest sense is essential to progress, as 
well as an indispensable element in the happiness of every 
individual whose mind and character are capable of 
development. It is no answer to say that even in the best 
nations there is not only a sediment of more or less hope- 
less criminals, lunatics and unemployables, but a froth of 
almost equally hopeless pleasure-seeking frivollers who 
care nothing for the higher things. Nor need we shrink 
from admitting the existence of many primitive and back- 
ward nations which are not yet able to establish or main- 
tain ordered liberty. In such cases, the alternative may 
lie between anarchy and some form of despotic rule, either 
by local chiefs or by some powerful foreign Government 
such as that of Great Britain in the Crown Colonies, France 
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in Algeria, Holland in Java and Sumatra, the United 
States in the Philippines, or Japan in Korea and Formosa. 
To say that liberty and self-government are not attainable 
by all nations, and are only fully attainable by a few, is 
merely to say— what everyone knows and admits — that 
happiness of the highest kind is an imperfectly realisable 
ideal. ‘‘ On the earth the broken arcs, in the heaven 
a perfect round.” 

Politics is a science as well as an art, a philosophy as 
well as a practice. There is doctrine as well as history — 
often many doctrines and much history — behind every 
living constitution. But the cardinal difference, on which 
everything turns, is between the free State and the slave 
State — between the theories and constitutions which pro- 
mote freedom and those which promote servitude. 

These two antithetic systems of government are repre- 
sented among philosophers by J. S. Mill and Hegel ; 
among statesmen, by Jefferson and Gladstone on the one 
hand, and Napoleon and Bismarck on the other. They 
reflect the two contrasting views that a State exists for the 
benefit of its citizens, and that the citizens exist for the 
benefit of the State. The one postulates self-government, 
a Government dependent on, and responsible to, the 
people ; the other a government from above, a people 
dependent on the Government. The first view is that, 
assuming reasonable capacity, self-government, a govern- 
ment broad-based upon the people’s will, is better than 
any other form of polity. The other view assumes that 
good government is necessarily government from above, 
and that self-government (a democracy) is necessarily bad 
and incompetent Government. Holders of the first view 
can bring good evidence to prove that this year (1935) 


the happiest of civilised peoples are undoubtedly those 
Br 
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which govern themselves, and the unhappiest those which 
are governed by dictatorships. 

Our English school of practical reformers, more 
especially the Cobdenites and Philosophical Radicals, who 
translated the teachings of Adam Smith and Jeremy 
Bentham into law or policy, would have nothing to do 
with the metaphysical idea of the state, i.e. the Super- 
State. They regarded the State as a community of indivi- 
duals with equal civic rights, all entitled to share in the 
government of the country ; they regarded Ministers of 
the Crown as public servants, not as masters, just as they 
denied that citizens are subjects. In England and the 
United States private citizens are subjects only in the sense 
that those who hold public office are subjects — that is to 
say, they are subject to the laws which they and their 
ancestors, through their elected representatives, have made. 
Thus, every free democratic State, in the eyes of liber- 
tarians and utilitarians, is identical with the individuals 
who compose it. Its Governmert is not an idol to be 
worshipped or a master to be obeyed, but a representative 
committee responsible to Parliament and to the electors. 
The prosperity of such a State depends upon the public 
spirit of the nation, and their ability to select from among 
themselves capable legislators and capable administrators 
— in other words, upon their capacity for self-government. 
Against this conception of a State governed by its citizens 
is set the Hegelian idea, embodied more or less in the 
Hohenzollern system of government by Frederick the 
Great and his successors, but more completely in the so- 
called totalitarian States of Fascist Italy and Nazi Germany, 
where the individual sinks into nothingness. 

There is all the difference in the world between states- 
men like Jefferson or Gladstone, who sought to govern 
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the people by guiding them, and never attempted to ignore 
or evade changes of public opinion reflected by the electors 
or their representatives, and rulers like Napoleon, Lenin, 
Mussolini or Hitler, whose power was (or is) maintained 
by force in a police State, where law must bend to authority, 
where the citizen is a subject, a living tool in the hands of 
the despot. When I recall the name of Gladstone, it is 
not as a great party leader, but as a representative parlia- 
mentarian, a scrupulous observer of constitutional rules 
and time-honoured conventions. An English Prime 
Minister and his Cabinet hold positions of trust and 
responsibility, with power, temporary and limited, which 
may be withdrawn, and 1s withdrawn, whenever they cease 
to command a majority in the House of Commons, and 
are unable to regain it by an appeal to the country. Under 
our constitutional system, and that of the United States, 
a Prime Minister, a President, a member of the Cabinet, 
a civil servant, a general or an admiral, enjoys the same 
rights as his fellow citizens— no more and no less — is 
subject to the same laws, and pays the same taxes. Prob- 
ably even in England most people are unconscious, or only 
half conscious, of their legal and customary rights. They 
enjoy a liberty which they but dimly comprehend, and 
only prize when they see or hear that it is not possessed 
by foreigners in less favoured lands. 

In a country like ours, where the independence, the 
personal security and the possessions of every individual 
citizen are guaranteed, there is far more patriotism and 
unity of spirit than in a country despotically ruled. We 
saw this at the King’s Silver Jubilee in May 1935. For 
us the State is a national heritage of customs, traditions, 
equal laws and self-governing institutions. It is the 
creature and servant of its citizens, whose happiness 
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depends largely upon the honour, the honesty, the sense of 


responsibility and the competence of its leading men. We 
all feel that our nation and our constitution have a con- 
tinuity — a glorious past, and, we hope, an equally glorious 
future — which is denied to the individuals. The citizen 
is mortal ; the State is comparatively immortal. Your 
father was a citizen, you are a citizen, and your son will 
be a citizen. Just as the life of a family exceeds that of 
an individual, so the life of the State exceeds that of a 
family ; and happy are the citizens of a country whose 
free constitution possesses and deserves their confidence. 


II 


Three of the most influential political philosophers of 
modern times — Hobbes, Locke and Rousseau — founded 
their theories of society upon what they imagined to have 
been the primitive condition of man. Hobbes thought it 
was anarchy. In a state of nature, he supposed, every 
man’s hand was against his fellow, and the only means of 
escape from murderous chaos was through an agreement or 
social contract by the individuals to submit themselves to a 
strong Government which would impose law and order 
upon all for the common welfare. Locke accepted this 
fictitious account of the origin of society, but adopted a 
rational explanation of the transition from anarchy to 
order. He denied that men generally had entered into 
contracts binding them to obey an absolute monarch. On 
the contrary, he held that the people have a natural right 
to a share in the government, that the lawful authority of a 
King is derived from the people, that one generation 
cannot bind its successors, and that the true and durable 
political contract — he was always thinking of the English 
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people and their means of escape from royal pretensions 
to arbitrary power — was a constitutional monarchy with a 
Parliament responsible to electors who represented the 
popular will, though at that time they formed only a small 
minority of the nation. Hobbes and Locke were at one 
in regarding the original state of society as anarchical, 
lawless and incompatible with order and happiness. They 
differed in their account of the contract, or means of escape, 
from insecurity to security, from anarchy to law and order. 

Hobbes had a low opinion of men in general. He 
thought that a great majority even of his own countrymen 
were incapable of orderly self-government, and therefore 
unworthy of political liberty. He therefore preferred 
security under a despotism — whether that of an arbitrary 
monarch like Charles the First, or of a military usurper 
like Cromwell—to the insecurity of life and property 
which he associated with parliamentary government during 
the civil wars. Locke, on the other hand, thought better 
of his fellow men. He held that political liberty and the 
continuous assent of citizens to the legislative and admini- 
strative acts of government are the true security against 
revolutions and civil wars. 

It is not necessary to believe that all primitive societies 
were a prey to disorder or tyranny. The Homeric ruler 
was father of his people, and governed them with the 
advice of the elders. But these two philosophies, repre- 
senting the conflicting ideas and aspirations of Englishmen 
in the seventeenth century, are still with us. They are the 
rival doctrines that have divided Europe since the Great 
War. Fascists and Communists may appeal to Hobbes ; 
Liberals and Conservatives in free democracies, whether 


republics or constitutional monarchies, may appeal to 
Locke. 
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Rousseau stood apart from both. Man was born free, 
he said, but has everywhere been enslaved by tyrannous 
laws and conventions. His primitive innocence has been 
corrupted by luxury. He must shake himself free by 
revolution, and return to the golden age of innocence and 
simplicity. The effect produced by Rousseau’s imagin- 
ative rhetoric was prodigious. Whether he contributed 
more than Voltaire to the social forces that exploded in 
the French Revolution will always be disputed. Who can 
say whether the appeal to reason or the appeal to emotion 
is the more powerful against bad government ? It depends 
upon the character of the people, the atmosphere of the 
time, and a thousand circumstances which cannot be nicely 
weighed or balanced. Lord Acton once told Mr. Herbert 
Paul that “* Rousseau had produced more effect with his 
pen than Aristotle, or Cicero, or Saint Augustine, or Saint 
Thomas Aquinas, or any other man who ever lived.” 
But Lord Acton was a devout Catholic who mingled his 
passion for liberty with a dislike of Voltatre’s agnostic 
rationalism. 

From Rousseau at all events we may derive a truth 
which modern despots are beginning to discover. If 
Hobbes were right, their subjects would be willing and 
acquiescent, if not enthusiastic. No doubt horror of war 
and anarchy, mingled with hopes of prosperity and liberty, 
especially among the peasants, overthrew Czarism and 
enthroned Lenin. No doubt fear of Communism and con- 
fiscation and mob violence contributed to the success of 
Mussolini and Hitler. But if the arbitrary rule of strong 
men were really liked, terror would surely not have con- 
tinued to be their main instrument of government. If 


1 See Letters of Lord Acton to Mary Gladstone, with introductory Memoir 
by Herbert Paul, p. xii (London, 1904). 
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public opinion were really favourable to these dictator- 
ships, they might surely have established, or re-established, 
a rule of law. An elaborate system of spying, arbitrary 
imprisonments, secret tribunals, capital punishments and 
torture for political offenders or political suspects, would 
not have been necessary. These engines of tyranny prove 
that tyranny is always in fear, always tottering. Why? 
The answer, I think is that every normal man has a 
natural instinct for liberty, as well as for order. ‘To escape 
from disorder and anarchy, he may consent to surrender 
his political liberty for a time ; and, so long as economic 
conditions improve, he may put up with the loss of free 
institutions. But after a time the constraints of tyranny 
begin to gall him more and more. The censorship of the 
Press, the denial of justice, the prevalence of favouritism 
and corruption, the interference with his private affairs by 
the spies and creatures of government, the little despots of 
his neighbourhood — all these things exasperate him. The 
new order is not what he wanted or hoped for. He reverts 
to the instinct which inspired the Declaration of Inde- 
pendence — that liberty is a natural right. That instinct 
is a law of nature to which nature will return ; and, unless 
I am profoundly mistaken, the tyrannical bureaucracies of 
Europe are doomed to disappear with the dictators whom 
they serve and support. 


Ill 


Almost every nation has set its mark on human pro- 
gress ; but the English race, with its offshoots in North 
America and Australasia, has done more than any other to 
build up free institutions and show the world that citizens 
of a free and independent State must themselves be free 
and independent. Nor can we easily exaggerate the prior 
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debt which human liberty owes to the City States of 
Ancient Greece in the fifth and fourth centuries before 
the Christian era. With Rome came an age of imperialism 
and after Rome an age of barbarism. Then from Italy 
sprang the Renaissance and from Germany the Reforma- 
tion. The Swiss made a federal republic with two religions 
and three languages. The stout burghers and bold seamen 
of Holland, by their triumphant resistance to the power 
of Spain, went far to establish the right of men to worship 
as they please, to trade as they please, and to enjoy in time 
of peace the freedom of the seas. The French Revolution, 
though it ended tragically for a time in the military des- 
potism of Napoleon, helped to free Western Europe from 
priestly and feudal tyrannies in Church and State. At the 
same time it set up new conceptions of social brotherhood, 
involving the claims of all to equality of opportunity and 
the gradual breaking down of artificial privileges dependent 
on birth or wealth, and not upon merit. 

But there is hardly a country which has not made 
individual contributions to liberty in one form or another. 
Even Czarist Russia could boast of a Tolstoy and a Kropot- 
kin. Sweden, Norway and Denmark are fine examples of 
small modern States which have cultivated successfully 
the science of free democratic government. Germany, 
now a totalitarian State under a master who has lately 
reduced individual citizenship almost to a nullity, spoke 
to the world on behalf of liberty through such mighty 
voices as Luther and Kant and Goethe. And it was a 
German thinker and statesman — Wilhelm von Humboldt 
— whose essay on the Sphere and Duties of Government 
inspired John Stuart Mill’s epoch-making treatise Ox 
Liberty. Humboldt, indeed, struck the keynote of Mill’s 
philosophy in a sentence : “ The grand, leading principle, 
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towards which every argument unfolded in these pages 
directly converges, is the absolute and essential importance 
of human development in its richest diversity.” 

American conceptions of political liberty and of the 
sphere of government differ a little from ours in mode of 
expression, because the United States has a written con- 
stitution. Ina recent address on government and liberty, 
Dr. Nicholas Murray Butler, the President of Columbia 
University, dwelt on the all-important distinction between 
what individuals should be left to do for themselves and 
what a Government should do for them : 


“The sphere of Liberty is that vast area of reserved rights 
which free people retain for themselves, while the sphere of 
government is that assemblage of definite and circumscribed 
powers which those same free people delegate to the officials whom 
they select to discharge them. ‘The sphere of Liberty has been 
better understood and more definitely defined by the English- 
speaking peoples than elsewhere in the world. In Great Britain 
itself the sphere of Liberty is the out-growth of centuries of 
experience and development, and, while nowhere accurately and 
specifically set out, it is well understood and generally observed. 
The people of the United States are inheritors of the British 
tradition in this respect, and in addition caused to be written into 
their own Constitution that Bill of Rights which defines the 
sphere of Liberty in some detail. It must include freedom of 
religious faith and worship, freedom of speech, freedom of the 
Press, the right of free assemblage, and the right honestly to 
acquire and hold property. ‘These are the essentials of liberty.” 


Here we have a general statement, comprehensive and 
satisfying except for one omission, which I have no doubt 
Dr. Butler would recognise. To his summary of essentials 
we must add independent judges, and a system of justice 
under which rich and poor will enjoy equality before the 
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law, while Ministers and Civil Servants will have to 
answer for their conduct before the same tribunals as the 
common people. 

A political constitution can give, and ought to give, 
legal equality to all citizens. To equalise the mental, 
moral and physical capacities of men and women is as 
impossible as to make them all equally beautiful or equally 
happy. Education cannot equalise intellects. At best it 
can only put equal intellects on equal terms. 


IV 


In the last twenty-one years many tragic pages have been 
written in the book of experience for the future guidance 
of mankind. It is a period comparable to the forty years 
which followed the French Revolution. It has taught 
Europe once more that war and militarism, based on 
national antipathies and military ambitions, are the 
deadliest enemies of liberty and popular welfare. It has 
printed on every receptive mind the truth that the price of 
liberty is eternal vigilance, and, conversely, that political 
indolence is the soil from which tyranny springs. In the 
exhaustion that follows war, democracy is always in peril. 
Public life decays. Public spirit evaporates. Even in 
Great Britain it often happens that only half the voters 
on the register go to the poll. In the best of countries, 
and at the best of times, people are inclined to undervalue 
their political rights and neglect their political duties. 
They only come to prize the franchise when they have lost 
it. Then, too late, they discover that the personal free- 
dom which they really care about is bound up with the 
political freedom that depends on representative institu- 
tions. When that has been surrendered (as in Italy and 
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Germany), they stand to lose freedom to work and play, 
to travel where and when they like, and to express their 
opinions. They may be deprived arbitrarily of their right 
to own property, to buy and sell, to earn, save and invest. 
In the law-courts they can no longer count on justice. 

In many countries, during the hard times since the War, 
people have been seduced by visions of an easier life. 
They fancy they will have more pleasure, less trouble, and 
more leisure if they abandon political and economic liberty 
and surrender the government of their country to a dictator. 
In short, the valuation of liberty depends on the character 
of an individual, on the quality of his tastes and pleasures, 
on his sense of duty. There are many who fail to recognise 
how great a thing it is to live in a free country, to share in 
its political life, to reap the rewards of ability and talent, 
to enjoy equality of opportunity — a fair field and no favour 
—as they contend in friendly rivalry or keen competition 
for the prizes of industry. 

In the best of circumstances, under the best of Govern- 
ments, there will always be unfairness, injustice and 
misfortune. In no commonwealth that ever has existed, 
or is ever likely to exist, will merit be sure of recognition 
or rewards be exactly proportioned to virtue, talent and 
industry. Nor is perfect liberty attainable. In a civilised 
State no individual can exist in isolated independence. He 
is under the restraint of law. He has to recognise that 
liberty is a relative term. His rights cannot be dissociated 
from the rights of others. This is clearly the case in busi- 
ness. In the infinite complexity of economic relations, in 
the intricate connections of industry and commerce, most 
people owe their livelihood to the exchange of goods and 
services. No one is absolutely independent. Even those 
who have won their way to the top exert only a limited 
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autocracy. An employer is dependent upon customers at 
home and abroad, on the play of markets, on good relations 
with his staff and on a multitude of legal enactments. 
Liberty in society is relative, not absolute ; it cannot be 
defined with precision ; but we know it when we see it, 
and often only appreciate it when we have lost it. In the 
best of free societies there will be private injustice ; under 
the best industrial codes there will be unfairness in the 
treatment of subordinates, though under English law a 
trade union is well matched against an employer in trade 
disputes. 

From the days of ancient Greece and Rome, liberty in 
the broadest sense has meant protection of the weak against 
the strong and of the poor against the rich. It cannot be 
reconciled with the rule of an absolute monarch or elected 
dictator, or of an oligarchy like that of Soviet Russia, 
glorified though it be as a “‘ dictatorship of the proletariat ” 
by the sounding brass and tinkling cymbal of street-corner 
Communism. 

Modern political liberty rests on the institution of 
representative and responsible government, of which 
perhaps ours is the most perfect form—a Parliament 
elected at fixed intervals by all citizens, and a Cabinet, or 
governing body, dependent for its existence on a parlia- 
mentary majority. If there were a really free Press ; if 
(as is the case) the intervals between general elections were 
limited by law to five or six years ; and if (as is not the case) 
the electoral system gave fair representation to all sub- 
stantial parties or bodies of opinion — such a polity as ours 
might be said to provide, so far as political science admits 
of practical application, for an intelligent and intelligible 
system of self-government. A nation incapable of enjoy- 
ing and appreciating such a system, too slothful or too 


INTRODUCTORY 29 


corrupt to work it, will deservedly relapse into servitude. 
Its citizens will be at the mercy of a dictator ; their news- 
papers will be controlled ; even academic and educational 
freedom will be limited and restricted. The rule of force 
will be substituted for the rule of law. The der et legalis 
civis will disappear. 

Among the many puzzling questions that confront a 
student of contemporary Europe, two may here be named. 
The one 1s why dictatorships in so many cases have super- 
seded representative forms of government in the last few 
years, and the other is why strong men with popular 
leanings, like Mussolini, Stalin and Hitler, should prefer 
the rdle of absolute ruler to that of a constitutional or semi- 
constitutional leader. To neither of these questions can a 
simple or general answer be given. If political psychology 
is a science, it is a science without fixed principles ; if 
politics is an art, it is an art without rigid rules. Circum- 
stances which start a revolution in one country will merely 
cause a change of Government in another. In States where 
liberal and democratic institutions are firmly established, 
the ambition of a leading man is fully satisfied if he rises to 
be Prime Minister of a Cabinet responsible to Parliament 
and to the whole body of the electorate, his fellow citizens. 
A really great and popular statesman may enjoy many 
years of office as Premier and of influence as Leader of the 
Opposition. He does not try to maintain himself in power 
by killing, imprisoning or driving into exile his critics and 
opponents, He rejoices when his party 1s victorious at the 
polls and acquiesces when it is defeated. In the United 
States the goal of ambition is election to the Presidency, 
an office conferring enormous executive authority for a 
term of four years. Neither in Great Britain nor in the 
United States since responsible government was instituted 
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have popular statesmen and successful soldiers, like 
Washington or Wellington, who have risen to be national 
heroes, ever attempted to make themselves dictators in 
defiance of the Constitution. Bismarck and Cavour, who 
made modern Germany and modern Italy, ruled by force 
of character and ability. They were constitutionalists in 
comparison with our modern usurpers. They were not 
too scrupulous about the means when they thought great 
and worthy ends were to be attained ; but they did not 
include torture or the brutal persecution of critics in their 
apparatus of government. 

It is not very easy to see why Mussolini and Hitler have 
preferred the risks and dangers of arbitrary power to the 
position of a Gladstone, a Cavour, or a Bismarck. Granted 
that they were born leaders with great rhetorical powers 
and a remarkable gift for organisation and administration, 
it is not clear why they chose to govern by terror rather 
than persuasion, and to turn the Parliaments that might 
have supported them into mere puppet-shows. Thecruelties 
practised by the Soviet dictatorship have been far more 
atrocious and extensive than those of the Czar, who was 
styled the Autocrat of all the Russias. The swarms of 
spies and informers and secret police are more numerous 
and oppressive than under the old régime. But there 1s 
this difference between the modern dictators and an abso- 
lute monarch whose powers are inherited — that they need 
more popular support. They suppress free speech, and 
reduce the newspapers to complete subservience. They 
have developed the technique of bullying far beyond any- 
thing of which we have heard in antiquity. Discontent 
and criticism are killed, exiled, tortured, imprisoned or 
driven underground. But they feel that it is not enough to 
inspire terror ; they crave for popularity, and employ all 
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the arts of propaganda to gain the favour of the people. 
Their organised supporters — Bolshevists, Fascists and 
Nazis — are carefully selected and trained. Disciplined 
docility and fervent enthusiasm are essential. It is not 
enough to overawe the nation. It must also be inspired, 
if possible, with willing obedience and even with zealous 
devotion to the person and policy of the dictator. To that 
end he is constantly beating the drum and providing 
spectacular displays of military power. His ideas are 
inculcated in the schools and universities. A kept Press 
rings with his praises; the wireless broadcasts his 
speeches ; his wisdom and patriotism are extolled at public 
meetings ; and vast sums of money are spent to create an 
outward appearance of national prosperity and national 
unanimity. 


These observations and reflections may help to explain 
how it has come about that three great nations, two of 
whom had possessed for a good many years before the 
War quasi-representative institutions and a limited amount 
of self-government, have surrendered themselves body and 
soul to a disciplined servitude in which all freedom of 
discussion, either of speech or writing, has been sup- 
pressed, and nearly all free institutions abolished. Bitter 
sufferings caused by the Great War, with a train of miseries 
and a mass of unemployment previously unknown, created 
in Russia, Italy and Germany a general psychology favour- 
able to revolution. Any change, it seemed, must be for 
the better. Thus, in Russia, the Czardom crashed because 
it was associated with frightful slaughter, military disasters 
and economic ruin. Just as in France the miseries endured 
under the ancien régime produced in turn a Revolution, a 
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carnival of liberty, the execution of a King and a Queen, 
the Terror, and finally the military dictatorship of Napo- 
leon, so in Russia still greater miseries brought another 
Revolution, another (longer) Terror, another execution of 
crowned heads, and finally a Communist dictatorship — the 
so-called Dictatorship of the Proletariat— under Lenin. 
In Italy and Germany, economic sufferings and financial 
disorders were powerfully assisted by fear of a Communist 
Revolution, which would have meant (as in Russia) a 
general confiscation of private property. In Italy, Signor 
Mussolini was able to seize control and gradually to impose 
Fascism upon a disillusioned and divided nation, which had 
never enjoyed or practised anything like complete self- 
government. In Germany, the post-War Republican 
Governments were associated with national humiliation 
and with the impossible obligations of the Treaty of 
Versailles. Consequently the blame was shared in the 
popular mind between the Kaiser and the Republic. In 
1933, after ten years of agitation, Hitler’s appeal succeeded 
though he only obtained a small majority by playing upon 
this psychology as well as upon popular antipathy to Jews 
and a widespread fear of Communism. 

Thus a nation which, according to modern standards, 
was highly cultivated and well educated, had long enjoyed 
a good system of local self-government, and was actually 
practising, through full representative institutions with a 
popular franchise, an apparently complete measure of 
national democracy, was induced to vote for a four years’ 
dictatorship in the double hope of recovering economic 
prosperity and national prestige. Perhaps there is more 
reason for sorrow than wonder that distressed multitudes 
should unwittingly surrender their liberties when a popular 
orator promises them work and comfort and a glorious 
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future if only they will grant him a term of absolute power. 
If, and when, they find that they have lost their liberty, 
their free institutions and their free Press, their free schools 
and their free universities, without regaining material 
prosperity, we may see another series of political changes, 
and the people of Germany may regain those elements of 
freedom and justice which experience has shown to be an 
essential condition of civilised progress. 

Since the death of Lord Acton no historian has studied 
the course of Liberty in Europe with more sympathetic 
understanding than Dr. G. P. Gooch. He has traced with 
the diligent attention and minute accuracy of a trained 
observer the alarming encroachments of arbitrary and 
tyrannical government on territories where free, or com- 
paratively free, institutions had been established. It has 
been my good fortune to listen to some of his lectures? 
and to enjoy the privilege of many conversations with him 
on this subject. Sometimes following his guidance, and 
at other times comparing his conclusions with my own, I 
have been able, I hope, to arrive at some approximation to 
the truth. Historical parallels are always fascinating, 
though sometimes deceptive when we attempt to forecast 
the future by comparing the present with the past. Noth- 
ing, perhaps, is more interesting or instructive for us than 
the similarities and differences in the methods and fortunes 
of ancient and modern tyrants from the days of Phalaris 
onwards, 

It may be noticed here that the policy of self-determina- 
tion which President Wilson injected into the Treaty of 
Versailles, with the avowed object of making the world 
“ safe for democracy,” while at the same time the Covenant 

1 One of them, Dictatorship in Theory and Practice, has been reprinted 


by Watts & Co., London, price one shilling. 
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of the League of Nations was to make it safe for Peace, 
had the immediate effect of creating many small republican 
States out of the ruins of fallen empires. Consequently, 
for some years after the War the boundaries of political 
liberty seemed to have been enlarged. Unhappily, 
desperate poverty prevailed, and recovery was made more 
difficult by the fact that the new States embraced economic 
nationalism and raised new tariff barriers against their 
neighbours. During two decades of financial distress and 
insolvency, democracy fell into disrepute and the fashion 
turned to dictatorship. The case of Germany was perhaps 
the most tragic. Under the Weimar Constitution it had 
become a democratic republic, with an independent system 
of justice and complete liberty of the Press. But the new 
liberal institutions never had a fair chance. They were 
discredited by the financial clauses of the Versailles Treaty 
and by the harsh treatment meted out to a defeated nation 
by the ungenerous unwisdom of the victorious Allies. 
The re-creation of Poland was an act of historical justice 
which involved much injustice to persecuted minorities. 
The new Constitution worked badly, and eventually a 
romantic popular hero, Marshal Pilsudski, established 
what has been well described as a veiled dictatorship with 
a constitutional facade. It ended with his death in the 
spring of 1935. ‘Turkey was refashioned and remodelled 
by Mustafa Kemal, the most ruthless and perhaps the most 
efficient of modernising tyrants. No one has ever swept 
away with more relentless severity religious customs and 
social habits — the fez, the veil, the Islamic law and even 
the alphabet. Kemal may be compared with Lenin and 
contrasted with Primo de Riviera, who governed Spain for 
six years without parliament and without bloodshed. He 
conferred some real benefits on the country 1n the shape of 
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roads and public works. Some of his leading critics and 
opponents were exiled; few were executed ; and, when 
he found that Spain was tired of him, he had the good 
sense to resign and depart. His abdication was followed 
soon afterwards by that of the King, and in 1935 Spain is, 
I believe, the only important country in Europe except 
Czecho-Slovakia which has a more democratic constitution 
and a larger measure of self-government than it possessed 
before the War. In the present year, 1934, in addition to 
Germany, Italy and Russia, Poland, Hungary, Austria, 
Yugo-Slavia, Bulgaria, Latvia and Esthonia are under the 
sway of military rulers, though in some of them this 
sway is modified or tempered by the faded forms of repre- 
sentative government. The only European countries that 
retained parliamentary institutions in full vigour are Great 
Britain, France, Switzerland, Belgium, Holland, Denmark, 
Sweden and Norway. An optimist might perhaps add 
Spain, Portugal and Greece to the list. 

In theory it is possible for the individual to enjoy some 
fundamental liberties, even though he is not allowed any 
share in the government of his country. Under the 
Empire, for example, a Roman citizen possessed many 
rights. St. Paul, as we know, was proud of the freedom 
that enabled him to appeal to Cesar. Frederick the Great 
established in Prussia religious toleration, an honest 
administration, and a system of justice ; and, after the 
war with Napoleon, Prussians regained civil liberty under 
an absolute monarchy. The peoples of India enjoyed 
British justice and a large measure of individual liberty for 
many years before they began to acquire self-governing 
institutions under the Morley Reforms of 1908-9. 

It is true that under a republic or constitutional monarchy 
the individual may suffer considerable deprivations of 
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the Jews. Communists have been subjected to equally 
brutal treatment, and even mild Socialists, pacifists and 
Liberals have been imprisoned or driven into exile. 

On the economic side the German trade unions have 
been suppressed, and many encroachments have been made 
upon personal rights. Jews have been driven almost 
wholesale out of business, banking, the Stock Exchange 
and the legal and medical professions. As in Italy, all 
self-governing institutions have been practically abolished 
or suspended. Both Mussolini and Hitler have appointed 
prefects or commissioners to rule over cities and districts 
which were formerly self-governing communities. The 
elections to the Italian Parliament and to the German 
Reichstag have been reduced to a farce. ‘The members 
of those assemblies are now mere puppets who register 
submissively the orders of their masters. No one opposed 
to the Government is allowed to be elected. Finally, in 
both countries as well as in Russia, the freedom of the 
Press has been annulled. All newspapers are under the 
control of the Government ; any editor or writer who 
publishes anything of which the Government disapproves 
must expect condign punishment. The journalistic pro- 
fession has been degraded to the level of a Government 
service. To be obsequious is the passport to safety. To 
hold a public meeting against Hitler, Mussolini or Stalin 
would, of course, be high treason ; and no one who valued 
his life, or wished to remain at large, would dream of 
demonstrating in that fashion. All opposition and 
criticism have been driven underground ; and desperate 
men, or men who are prepared to fight for their liberty, 
are as little inclined to spare the tyrants as the tyrants are 


1 Sentence of exile is usually accompanied by confiscation of the man’s 
private property. 
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to spare them. It is a case of “ my life or thine.” Terror 
produces anti-terror. It is fair to suppose that the assas- 
sinations and executions without trial, by ancient or modern 
despots, of old friends and partisans have been dictated 
by motives of self-preservation. We need not assume that 
a dictator is naturally cruel, or that greed for power is his 
sole motive. However that may be, the system of arbitrary 
government is clearly incompatible with the happiness of 
a civilised nation. Over half Western Europe political 
and civil liberty is in eclipse. ‘The menace is unmistakable. 
The challenge has been thrown down ; the lists are open ; 
it remains to be seen who will be the combatants and who 
will be content to be spectators. 

Englishmen at any rate cannot afford to be indifferent. 
They have fought for liberty in the past. They have 
shown the world what free institutions are, how they can 
be developed, and how they can be sustained. They have 
created a commonwealth of nations in which individual 
liberty has consisted with strong and orderly government. 
The theme has been adorned and amplified by some of 
our greatest men of letters, but no adequate attempt has 
been made since the War to combine history with theory 
and the teachings of experience with the precepts of 
philosophy. 

Mill’s essay was directed to prove the value of indivi- 
duality, and to discover a principle by which the functions 
of government should be limited in a modern society. In 
his day the civilised world seemed to be inclining more 
and more against arbitrary government. Democratic and 
representative institutions appeared to be extending their 
influence over men’s minds, and gaining ground in the 
Old, as well as in the New World. Liberty and progress 
were taken for granted in the second half of the nineteenth 
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century. What Mill feared was not that democratic 
institutions would be subverted, or that civilised States 
would fall under the sway of military tyrants, but that the 
majorities which controlled law and administration would 
undervalue individual freedom and ride roughshod over 
minorities. This sufficiently explains why his admirable 
work is so little historical. It also explains why, in a new 
atmosphere, the Defence of Liberty cannot rest on a 
theoretical exposition of the proper limits to State interven- 
tion. Neither in politics nor economics can we expect 
men to be content with mere theory. A logical demon- 
stration that one form of government or one economic 
system is superior to another needs the support of experi- 
ence. Pure reason is not enough. We have to build up 
our argument for a free State on a historical basis. When, 
for example, a Mussolini, a Hitler or a Stalin consigns 
Liberals to gaol or death, or pours contempt upon liberty 
and Liberalism as incompatible with national security, 
strong government and the true ideals of citizenship, it is 
not enough to make a theoretical answer. It 1s necessary 
to show that self-governing nations have been, and are, 
happier, stronger and more prosperous than those which 
have been subjected to the arbitrary sway of an absolute 
ruler — that there is more patriotism, more harmony and 
more solidarity in a self-governing nation than in a subject 
race. For that reason I begin by tracing the foundations 
and superstructure of liberty in England. 


CHAPTER II 


THE MAGNA CHARTA AND THE GROWTH 
OF ENGLISH LIBERTY 


I 


For THE HISTORIAN of Liberty, nothing is more important 
than the steps by which Englishmen, with amazing 
tenacity and fortitude, in their slow ascent to self- 
government, won for themselves and their posterity, 
before the end of the nineteenth century, the most nearly 
perfect fulfilment of free citizenship, in association with 
order and good government, that the world has ever 
known. If the ground so laboriously gained against such 
formidable obstacles now needs to be defended from 
Socialist or Fascist attacks, and if the liberties which 
seemed secure are now imperilled in various ways by the 
encroachments of a formidable bureaucracy, that is all the 
more reason why this chapter of history should be studied 
and its lessons learnt by the rising generation. 

From historians and writers on constitutional law, like 
Hallam, Stubbs, Green and Maitland, we may learn how 
the laws and comparatively free institutions of Anglo- 
Saxon England were subverted at the Norman Conquest, 
how freemen were despoiled of their property, how the 
barons became more and more turbulent, and how the 
general discontent expressed itself in a demand for a return 
to the laws and customs of Edward the Confessor —a 
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demand, as Hallam observes, by which our ancestors only 
meant “the redress of those grievances which tradition 
told them had not always existed.”’ 

Henry the Second has been eulogised by York Powell — 
first as “ the great lawyer, who linked the free old English 
local moots to the strong, central, Royal Court by his plan 
of petty juries and judges of assize, a system which in sub- 
stance is ours of to-day” ; secondly, as “‘ the wise states- 
man who saved England from the barons’ tyranny and the 
despotism of the Church.” But his reforms so strengthened 
the royal authority that it became under John a danger to 
liberty instead of a bulwark against injustice. Accordingly, 
when King John’s misrule could no longer be endured by 
the nation, the barons, aided by a great churchman, 
Stephen Langton, extorted from John in 1215 the Magna 
Charta, which is still the keystone of English liberty. All 
true Englishmen, and all who enjoy by inheritance or 
adoption our institutions, are bound to remember that 
“the whole of the constitutional history of England is 
a commentary on this Charter.”! 

In the summer of 1934, a splendid pageant on the banks 
of the Thames at Runnymede celebrated the sealing of the 
Great Charter. Tradition places the scene on a little island 
in mid-stream ; but the closing words in John’s Charter 
state that it was “ given by our hand in the meadow which 
is called Runimede between Windsor and Staines.” 

The all-important Clause 39 of the Charter ought to be 
familiar not only to every educated Englishman, but to 
all lovers of liberty. It consists in the original Latin of 
only thirty-four words, as follows : 

“ Nullus liber homo capiatur, vel imprisonetur, aut dissatstatur, 
aut utlagetur, aut exuletur, aut aliquo modo destruatur, nec super 


1 The quotation is from a prefatory note on Magna Charta by Stubbs. 
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eum thimus, nec super eum mittemus, nist per legale judicium parium 
suorum vel per legem terra.” 


““No free man may be taken or [and] imprisoned, or 
ousted of his lands, or outlawed, or banished, or hurt in 
any way ; nor will we go against him, nor send our officers 
against him, save by lawful judgment of his peers or [and] 
by the law of the land.’2 It was further provided that 
no free man should be fined beyond his offence, or means, 
or without trial. 

The rights of London and other chartered towns were 
guaranteed. 

Englishmen and foreigners (merchants) were to have 
free right to pass in and out of England in time of peace. 

The King was neither to sell, nor to delay, nor to deny 
justice to anyone. Finally, the Great Charter declared that 
scutage or “‘ shield money” and exceptional feudal aids 
were not to be levied save by the Common Council of the 
realm. This famous clause (cap. XII) was intended at the 
time to protect the barons and feudal tenants and the 
citizens of London (who are especially mentioned) from 
arbitrary exactions. The words “ nullum scutagium vel 
auxilium ponatur in regno nostro nist per commune consihum 
vegni nostri,’* though not wide enough to cover tallage or 
customs, nevertheless limited the King’s power to levy 
money over a large field by obliging him to consult and 
obtain the approval of his Common Council. But the 
assembly so described consisted at first only of great pre- 
lates and great lords, summoned singly, and of lesser 
tenants in chief, summoned collectively by the sheriffs. 
Therefore, when we say that the Charter established the 

1 Ve] may mean either “ or ” or “ and.” 


3 “ No scutage or aid may be imposed in our realm except through the 
Common Council of our realm.” 
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principle that taxation and representation go hand in hand, 
and that the Council which was called for the purpose was 
the beginning of Parliament, we must remember that both 
the financial principle and the assembly which was to 
enforce it were only beginnings. 

But important developments came before the end of the 
century. In 1254, Henry the Third, being in need of 
money, required each sheriff to send four knights from 
each county to represent all the free men in their county. 
In 1265, Simon de Montfort summoned to his Parliament 
representatives of cities and boroughs, as well as of 
counties. The next great development of the Constitution 
came in the reign of Edward the First, who, following 
Simon de Montfort’s example, summoned burgesses as 
well as knights to his first Parliament at Easter 12765. 
Twenty years later, in 1295, he called together “ the 
model Parliament which settled the general type for all 
future times.” The spiritual and temporal peers were 
summoned separately, and so were the representatives of 
the Commons. Every sheriff was directed to cause two 
knights of each shire, two citizens of each city, and two 
burgesses of each borough, to be elected. This Parlia- 
ment, at any rate, was neither a feudal court nor a meeting 
of the King’s tenants, but a national assembly, representing 
the three estates — the clergy, the barons and the commons 
— those who prayed, those who fought and those who 
worked. 

Parliament, then, was an expansion of the Common 

1'The most complete edition and commentary on the Great Charter of 
King John is W. 8. McKechnie’s Magne Carta. Jam deeply indebted to 


another learned historian, my friend Mr. Goulding Brown, for valuable 
guidance on several disputed points. 


2 See Parliament, its History, Constitution and Practice, by Sir Courtenay 
Ilbert (Home University Library, London), pp. 12 s¢¢. 
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Council ; and the right of the House of Commons to 
control taxation and expenditure through what is now the 
annual budget of the Chancellor of the Exchequer may 
be said to have been derived from the Great Charter. 
Before the end of the fourteenth century, the Commons 
had deprived the King of power to impose direct taxes 
without their consent. They had also restricted his power 
to impose indirect taxes, such as customs ; and besides this 
they had acquired the right themselves to propose direct 
and indirect taxes. As early as 1407, Henry the Fourth 
assented to the principle that money grants were to be 
initiated by the House of Commons ; and in the reign of 
Henry the Seventh legislation took its modern form — 
‘ Be it enacted by the King’s most excellent majesty, by 
and with the advice and assent of the lords spiritual and 
temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same.” Thus was 
the grand Charter of John enlarged, and thus did our free 
institutions and constitutional conventions grow out of it. 
No ground was lost, though little was gained, under the 
Tudor monarchs ; but under the Stuarts the royal abuse of 
the Star Chamber and the royal demand for ship-money 
and benevolences precipitated a struggle between the 
King’s Prerogative and parliamentary authority, in which 
religion played a part, while the judges alternated or 
hesitated between subservience to the King and regard 
for the common law. 

Every schoolboy knows, or ought to know, the chief 
landmarks in this history. The Tudor Kings and Queens 


1'The latest disquisition on the early history of our Parliament, with a 
most learned and ingenious criticism of Stubbs and Riess, is in 4% Essay on 
the Origins of the House of Commons, by D. Pasquet. It has been translated 
by R. G. D. Laffan, and edited, with a useful preface and valuable notes, 
by G. Lapsley (Cambridge University Press, 1925). 
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principle that taxation and representation go hand in hand, 
and that the Council which was called for the purpose was 
the beginning of Parliament, we must remember that both 
the financial principle and the assembly which was to 
enforce it were only beginnings.} 

But important developments came before the end of the 
century. In 1254, Henry the Third, being in need of 
money, required each sheriff to send four knights from 
each county to represent all the free men in their county. 
In 1265, Simon de Montfort summoned to his Parliament 
representatives of cities and boroughs, as well as of 
counties. The next great development of the Constitution 
came in the reign of Edward the First, who, following 
Simon de Montfort’s example, summoned burgesses as 
well as knights to his first Parliament at Easter 1275. 
Twenty years later, in 1295, he called together “ the 
model Parliament which settled the general type for all 
future times.”? The spiritual and temporal peers were 
summoned separately, and so were the representatives of 
the Commons. Every sheriff was directed to cause two 
knights of each shire, two citizens of each city, and two 
burgesses of each borough, to be elected. This Parlia- 
ment, at any rate, was neither a feudal court nor a meeting 
of the King’s tenants, but a national assembly, representing 
the three estates — the clergy, the barons and the commons 
— those who prayed, those who fought and those who 
worked. 

Parliament, then, was an expansion of the Common 

1’The most complete edition and commentary on the Great Charter of 
King John is W. S. McKechnie’s Magza Carta. Iam deeply indebted to 


another learned historian, my friend Mr. Goulding Brown, for valuable 
guidance on several disputed points. 


2 See Parliament, its History, Constitution and Practice, by Sir Courtenay 
Ilbert (Home University Library, London), pp. 12 s9¢. 
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Council ; and the right of the House of Commons to 
control taxation and expenditure through what is now the 
annual budget of the Chancellor of the Exchequer may 
be said to have been derived from the Great Charter. 
Before the end of the fourteenth century, the Commons 
had deprived the King of power to impose direct taxes 
without their consent. They had also restricted his power 
to impose indirect taxes, such as customs ; and besides this 
they had acquired the right themselves to propose direct 
and indirect taxes. As early as 1407, Henry the Fourth 
assented to the principle that money grants were to be 
initiated by the House of Commons ; and in the reign of 
Henry the Seventh legislation took its modern form — 
“ Be it enacted by the King’s most excellent majesty, by 
and with the advice and assent of the lords spiritual and 
temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same.” Thus was 
the grand Charter of John enlarged, and thus did our free 
institutions and constitutional conventions grow out of it. 
No ground was lost, though little was gained, under the 
Tudor monarchs ; but under the Stuarts the royal abuse of 
the Star Chamber and the royal demand for ship-money 
and benevolences precipitated a struggle between the 
King’s Prerogative and parliamentary authority, in which 
religion played a part, while the judges alternated or 
hesitated between subservience to the King and regard 
for the common law. 

Every schoolboy knows, or ought to know, the chief 
landmarks in this history. The Tudor Kings and Queens 

1’'The latest disquisition on the early history of our Parliament, with a 
most learned and ingenious criticism of Stubbs and Riess, is in 4% Essay on 
the Origins of the House of Commons, by D. Pasquet. It has been translated 


by R. G. D. Laffan, and edited, with a useful preface and valuable notes, 
by G. Lapsley (Cambridge University Press, 1925). 
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had little trouble with Parliament. It has been observed 
that Shakespeare never mentions the Magna Charta, not 
even in his historical play, King Fohn. But the House of 
Commons asserted itself in 1601, towards the end of 
Elizabeth’s reign, when the Queen, finding that the 
monopolies she had granted exposed the Crown to sharp 
criticism in the House of Commons, consented to their 
abolition. But James the First had neither the popularity 
nor the wisdom of Elizabeth, and he was soon on bad terms 
with Parliament. Thus, in 1610, the Commons remon- 
strated against a decision of the judges that the King might 
regulate or raise the customs duties on imports. In 1621 
they impeached Sir Giles Mompesson for holding mono- 
polies.1 In the following year they declared that their 
liberties and privileges were the undoubted birthright of 
the subjects of England, that they were entitled to debate 
laws and grievances, the defence of the realm, and matters 
relating to the Church, and that the privileges of Members 
included liberty of speech and freedom from imprisonment 
when they were speaking on any subjects touching parlia- 
mentary business. King James tore this protest out of the 
Journal with his own hand, dissolved Parliament, and 
imprisoned several leading Members, including Pym, 
Selden and Coke. The warrant for their imprisonment, 
signed by five of the Privy Council, directed their com- 
mittal to the Tower, “ for certain reasons of State known 
unto His Majesty.” A friend and contemporary said that 


1 The Statute of Monopolies was passed at the instance of Sir Edward 
Coke in 1624. It declared all monopolies, with certain exceptions, to be 
illegal, void and of none effect. ‘The exceptions are the foundations of our 
modern laws protecting patents, copyright and trade marks. At that time 
monopolies were sold to greedy merchants by the Crown or bestowed on 
worthless favourites. ‘They are now created or fostered by tariffs and 
subsidies at the expense of consumers and taxpayers. 
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Selden was “ clapt up ” because he “‘ preferred the danger 
of telling the truth before the safety of silence.”’ 

After the accession of Charles the First, the Parliament 
which met in June 1625, incensed against the King’s 
favourite, the Duke of Buckingham, for his failure as a 
War Minister, began with an examination of national 
grievances, and voted the Bill granting tonnage and 
poundage on imports and exports to the King for one year 
only. Charles thereupon dissolved Parliament, but the 
expenses of a foreign war forced him to convene another 
in the following February. This second Parliament was 
also dissolved, because it impeached Buckingham and 
refused supplies. Thereupon the struggle between liberty 
and arbitrary government was transferred for a time from 
the House of Commons to the Courts of Law. 

To raise money for his foreign war, Charles ordered the 
lords-lieutenant of the counties to return the names of 
persons who could subscribe or lend money, and to state 
what sums such persons should be called on to contribute. 
Commissioners were sent out to collect these forced 
loans or benevolences, and much murmuring arose ; for 
the war was unpopular, and so was the dissolution of Par- 
liament, especially among the Puritan gentry. Many 
were committed to prison for refusing to pay. Five of 
these — Sir Thomas Darnel, Sir John Corbet, Sir Walter 
Earl, Sir John Hevingham and Sir Edmund Hampden — 
— applied for writs of habeas corpus. Thus was raised the 
great question whether the King (or the Crown) could 
imprison men and detain them without trial at his pleasure. 
It is largely because the writ of habeas corpus has been 
perfected that Englishmen are free. 

Sir Thomas Darnel, who gave his name to this famous 
trial (Darnel’s Case), had been imprisoned in the Fleet 
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under the warrant signed by the King’s Attorney-General. 
His counsel moved the justices of the King’s Bench on 
November 3rd, 1627, to grant him a writ of habeas corpus 
cum causa, directed to the warden of the Fleet gaol, to 
show the cause of his imprisonment, so that the court 
might determine whether his restraint was legal or illegal. 
On November 15th, the warden of the Fleet brought Sir 
Thomas Darnel to the King’s Bench with the following 
statement, which I translate from the original Latin : 


‘1, Henry Liloe, military warden of the King’s Fleet prison, 
certify to my most serene royal master that the said ‘Thomas 
Darnel, Baronet, has been detained in the aforesaid gaol under my 
custody in virtue of a certain warrant of two members of the 
Privy Council, directed to me in the following words : “Whereas 
heretofore the body of Sir Thomas Darnel hath been committed 
to your custody, these are to require you still to continue him ; 
and to let you know that he was and is committed by the special 
command of His Majesty ’... and this is the cause of the detention 
of the aforesaid Thomas Darnel.” 


The returns made by the gaoler in the case of the other 
four prisoners stated briefly that both their first commit- 
ments and the direction for their continuance in prison 
were by His Majesty’s special command. 

Among the counsel for the Five Knights was the learned 
Selden, who argued the case for Sir Edmund Hampden. 
Apart from technical objections to the writ, the main 
question to which he addressed himself was whether an 
English freeman could be lawfully imprisoned by the 
special command of the King or his Council without any 
other cause than the will of the King being stated. Accord- 
ing to the reports that have come down to us, Selden 
held that no man could be so imprisoned, and that if he 
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were, it was against the “ settled and constant laws of this 
kingdom.” He construed Chapter 39 of Magna Charta, 
per legem terre, as “‘ No freeman shall be imprisoned with- 
out due course of law”’—i.e. either by presentment or 
indictment. In those days, he said, the villeins might be 
imprisoned by their lords or by the King, and had no 
remedy. ‘Therefore the words in the statue were to help 
freemen, who ought not to be imprisoned otherwise than 
by due course of the law. This construction, he urged, 
was strongly confirmed by an Act of the forty-second year 
of Edward the Third, which recited that, whereas divers 
persons had been cast into prison without writ or present- 
ment, this should not be done hereafter ; and the King 
granted what the Parliament desired because of the article 
in the Great Charter. 

Again, the somewhat obscure words of the Great Charter 
— nec super eum ibimus, “ neither will we come upon him ” 
— were explained in the new form which the Great Charter 
took in the ninth year of Henry the Third, where the 
wording is quite explicit, “neither will we put him in 
prison ”’ ; i.e. the King will not put him in prison. Selden 
is reported to have concluded his argument as follows : 


** Therefore, my lords, since there are so many reasons, so many 
precedents, and so many statutes which declare that no freeman 
whatsoever ought to be imprisoned but according to the law of the 
land ; and that the liberty of the subject is the highest inheritance 
that he hath, my humble request is that according to the ancient 


laws and privileges of this realm, this gentleman, my client, may 
be bailed.” 


Afterwards, when Member of Parliament for Lan- 
caster, he repeated as a representative of the people what 


he had stated as an advocate in the courts : 
Dr 
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‘* T profess, though once I was counsel, and then spoke for my 
fee for the gentlemen in the habeas corpus, yet now I speak 
according to my knowledge and conscience. ‘The question is, 
whether any subject or freeman that is committed to prison, and 
the cause not shewn in the warrant, ought to be bailed or delivered? 
I think, confidently, it belongs to every subject that is not a 
villein, that he ought to be bailed or delivered.” 


Heath, the King’s Attorney-General, argued against the 
discharge of the prisoners, and the judges decided in his 
favour, and ordered them to be remanded to their places 
of confinement.} 

The judgment of the court was delivered by the Chief 
Justice, Sir Nicolas Hyde, who began: “ This is a case 
of great weight and expectation.” So it was, and proved ; 
though had it rested with the judgment — which held that 
the special command of the King was a sufficient return 
to the writ of habeas corpus,? that no other cause need be 
shown, and that therefore the prisoners, instead of being 
delivered, should be remanded to custody — Darnel’s case 
might have been remembered merely as a dismal step in 
the descent to tyranny, instead of a prologue to liberty. 

What then happened ? Darnel and his fellow prisoners, 
having been remanded, remained in custody until the 29th 
of January following, when the King, being again in dire 
need of money and anxious to make a good impression on 
popular opinion, ordered them to be released, and about the 
same time issued writs for the election of a new Parliament, 
which met on March 17th, 1628. In opening Parliament, 

1 For Darnel’s case, see Memoirs of Fohn Selden, by George W. Johnson 
(London, 1835), pp. 130-4; Broom’s Constitutional Law, Darnel’s Case, 


pp. 162599.; 93 State Trials, 1; also Whitelock’s Memorials, 8, and 
Rushworth, I, 460-2. 


2 Hyde based his judgment on that of an Elizabethan Court delivered 
on June 9th, 1591. 


MAGNA CHARTA AND GROWTH OF ENGLISH LIBERTY $1 


Charles admonished Members of the House of Commons 
that, if they should not do their duty in contributing to the 
necessities of the State, “ I must in discharge of my con- 
science use those other means which God hath put into my 
hand, in order to save that which the follies of some 
particular men may otherwise put in danger.” Many 
Members, we may be sure, must have quailed ; for the 
royal authority was great, backed, as it was, by most of the 
judges, by the vast influence of the Court, by the whole 
power of the Church and the Star Chamber, with formid- 
able prospects of imprisonment, and even torture, for those 
who might resist. It was indeed a crisis of the Constitution. 
Had the Commons tamely submitted, our Parliaments 
thenceforth might, in the words of Lord Campbell, have 
“been merely the subject of antiquarian research, or 
perhaps occasionally summoned to register edicts of the 
Crown.” Wise guidance and bold leadership were 
required ; and both were found in Sir Edward Coke, a 
veteran, whose long championship of the common law was 
now to be crowned by a signal service to the cause of 
English liberty. Coke is one of those public men whose 
faults were most conspicuous in early life, when he was 
making his career in the courts and was dependent for 
preferment on royal favour. But it has been said of him 
that in an age of servility, corruption and treachery he 
never betrayed a friend, never truckled to an enemy, never 
took a bribe or tampered with the integrity of judges. When 
he had himself risen to high judicial office and to the King’s 
Council, he used his influence in support of the common 
law and of the liberties of Englishmen, instead of abetting, 
as most of his rivals did, the abuses of power, or finding 
“ reasons of state’ to support and extend the royal pre- 
rogative. When, under the King’s displeasure, he was 
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removed from high office, he showed a spirit as fine as that 
of a great American President, John Quincy Adams, when 
he was defeated, two centuries later. He might have 
retired in affluence to the dignified seclusion of a great 
estate; but he preferred to represent his native Norfolk 
in Parliament, and “ placed himself at the head of that 
band of patriots to whom we are mainly indebted for the 
free institutions which we now enjoy.” 

At the opening of the new Parliament, Coke came 
forward, and thenceforward till its close was the dominat- 
ing figure. He saw the need for concentration and prompt 
action. A large assembly discoursing on grievances may 
easily disperse its energies and dissipate its enthusiasm 
until its forces, originally united, break and scatter against 
the rock of a strong executive. Accordingly, on the first 
day of public business, Coke sounded a clarion call. Dum 
tempus habemus bonum operemur. ‘‘ While we have the 
opportunity, let us work for good.” He was for giving 
supply to the King, “ yet with some caution.” The State 
was declining to consumption. “ For this disease | will 
propound remedies. I will seek nothing out of my own 
head, but from my heart, and out of Acts of Parliament. 
I am not able to fly at all grievances, but only at loans. 
. . . The King cannot lawfully tax any by way of loans.” 
Instead, therefore, of trying to deal with all grievances, he 
would take this alone, but in connection with the decision 
of the judges in the Darnel Case, which had allowed the 
King and his Council to commit men to custody and keep 
them there merely because they had refused to pay an 
illegal exaction disguised under the form of a loan. “‘ What 
is this but to declare upon record that any subject com- 
mitted by such absolute command may be detained in 
prison for ever? What doth this tend to but the utter 
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subversion of the choice, liberty, and right belonging to 
every freeborn subject in this kingdom? A Parliament 
brings judges, officers, and all men into good order.” He 
had already quoted the Magna Charta! and the statute of 
the twenty-sixth year of Edward the Third, which made it 
clear that freemen were not to be taxed but by their consent 
in Parliament. That second statute, he said, was “‘ worthy 
to be written in letters of gold.’ Coke carried the day. 
The House rose to the height of the occasion, and passed 
the two following resolutions which led to the Petition of 
Right and, after the Restoration, to the Habeas Corpus 
Act of 1679: 


‘“‘. That no freeman ought to be committed or detained in 
prison, or otherwise restrained by command of the King or Privy 
Council, or any other, unless some cause of the commitment, 
detainer, or restraint be expressed, for which by law he ought to 
be committed, detained, or restrained. 

““2. That the writ of Habeas Corpus cannot be denied, but 
ought to be granted to every man that is committed or detained in 
prison or otherwise restrained by the command of the King, the 
Privy Council, or any other.” 


Having got his resolutions, Coke was determined that 
supply should not be granted to the King until the griev- 
ances were effectually redressed by the embodiment of the 
remedies in an Act of Parliament. The King proposed 
through his secretary that the House should be content 
with a general promise that the King would abide by the 
Magna Charta; and many Members would have been 
satisfied with this. But Coke replied that general words 
were no satisfaction for particular grievances. Where 
grievances existed, it was the business of Parliament to 


1 In Coke’s Institutes it is spelt Magna Charta, not Magna Carta. 


$4 LIBERTY AND TYRANNY 


redress them. ‘“ Did ever Parliament rely on messages ? 
They put up petitions of their grievances, and the King 
ever answered them. The King’s answer is very gracious ; 
but what is the law of the realm? That is the question. 
. . . Letus put upa Petition of Right ; not that I distrust 
the King, but that I cannot take his trust but in a parlia- 
mentary way.’’! 

In accordance with Coke’s plan, the resolutions were 
sent up to the House of Lords, where difficulties arose. A 
conference was then arranged to induce the Peers to join 
with the Commons in a Petition to the King—the Petition 
of Right—-so that it might be converted by his consent into 
an Act of Parliament. The conference was managed on 
behalf of the Commons by four members. Sir Dudley 
Digges introduced the whole matter, showing that the 
liberty of the subject was founded on the common law of 
England, which dated from Saxon times and had been 
confirmed by Edward the Confessor and the Norman 
Kings. To Edward Littleton (who afterwards joined the 
King’s party) was assigned the task of citing Acts of Parlia- 
ment from the Great Charter onwards, and expounding out 
of them the rights of English freeman. The two greatest 
lawyers of the age followed. Selden vindicated the cause 
of English liberty from precedents and records, which he 
examined at length with unsurpassable learning. A few 
sentences may be cited from his introductory remarks on 
the precedents : 


““ A key for the opening and due apprehension of precedents 
of record, without which no man, unless he be versed in the 
entries and course of the King’s Bench, can understand them, is 
this : in all cases where any right or liberty belongs to the subject, 
1 See Life of Sir Edward Coke, by H. W. Woolrych (London, 1826), 


pp. 181-6, with references to the authorities. 
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by any positive law written or unwritten, if there were not also a 
remedy by law for the enjoying or regaining this right or liberty 
when it is violated or taken from him, the positive law were most 
vain and to no purpose. . . . In this case of right or liberty of 
person, if there were not a remedy in law for regaining it when it is 
restrained, it were of no purpose to speak of laws that ordain it 
should not be restrained.” 


Selden went on to describe the “‘ divers remedies for 
enlarging a freeman imprisoned,” and especially that 
highest remedy of all, the writ of habeas corpus. 

Sir Edward Coke wound up the argument for the 
Commons by adducing reasons in affirmation of the statutes 
and precedents for the liberty of the subject against un- 
lawful imprisonment or detention. He said the law would 
never have given so many remedies for false imprisonment, 
if it had intended that English freemen might be im- 
prisoned at the will and pleasure of the King. The pre- 
tended power had no time-limit, and might extend to 
imprisonment for life. It were strange that a man should 
have a remedy against another if his cattle were illegally 
detained, but none against those who claimed the right 
to imprison his body. It was because the remedy had been 
denied in Darnel’s case that the House of Commons now 
desired a provision by legal enactment which would secure 
to the Lords, to themselves and their posterity, the enjoy- 
ment of their ancient, undoubted and fundamental 
liberties. 

The House of Lords passed the Petition, or Bill, but 
were prevailed upon to add a proviso “‘ that nothing therein 
contained should be construed to entrench on the sovereign 
power of the Crown.” When the Bill came back to the 
House of Commons, and the question arose of concurring 
in the Lords’ amendment, Coke opposed it with all his 
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force. “ It is a matter of great weight,” he said, “‘ and to 
speak plainly it will overthrow our Petition ; it trenches 
on all parts of it ; it flies at loans, at imprisonment, and 
at billeting of soldiers. . . . In my opinion, it weakens 
Magna Charta and all the statutes whereon we rely for the 
declaration of our liberties ; for they are absolute without 
any saving of ‘sovereign power.’ Should we now add it, 
we shall weaken the foundation of law, and then the build- 
ing must fall. If we grant this, by implication we give a 
sovereign power above all laws.”’ 

The amendment was rejected by the Commons, and 
after further conferences the Lords withdrew it. There- 
upon Lords and Commons joined “in beseeching His 
Majesty for the comfort of his loving subjects to give a 
gracious answer.’ On the advice of the Duke of Bucking- 
ham, the King sought to evade the question by promising 
that right should be done according to the laws and customs 
of the realm, adding that he held himself in conscience 
obliged as well as of his own prerogative to see that his 
subjects should have no cause to complain of any wrongs 
or oppressions. ‘This message caused great excitement 
and indignation in the House of Commons. Coke, we are 
told, broke down for a time, and then declared in a passion 
of indignation : “ Let us palliate no longer ; if we do, 
God will not prosper us.” The Duke of Buckingham, 
he declared, was the cause of all their miseries. “‘ It is 
not the King, but the Duke.”’ 

This outburst was greeted with loud applause. The 
Lords and Commons then agreed upon a joint address 
to the King, who at last gave his royal assent in due form : 
“ Soit droit fait comme il est desiré.”’ Thus the Petition 
of Right was placed upon the Statute Book, and, accord- 
ing to the Journals, “‘ when these words were spoken, 
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the Commons gave a great and joyful applause, and His 
Majesty rose and departed.’ Bonfires were lit in London 
to celebrate the passing of “ the second Magna Charta,” 
and there were general rejoicings. Thereupon the Com- 
mons passed a Bill granting five subsidies to the King 

In the whole history of English, and consequently of 
British and American, liberty, there is no more important 
chapter than this brief but decisive one, beginning with 
the Darnel Case, and ending with the passing into law of 
the Petition of Right. That great statute, which has never 
been repealed, suppressed the billeting of soldiers on 
private householders and prohibited the abuses of martial 
law. Above all it provided, first, that no freeman shall be 
required tocontribute any loan, benevolence or tax, without 
common consent by Act of Parliament ; secondly, that 
no freeman shall be committed to prison without cause 
shown, or detained there contrary to law. Among those 
who brought about this triumph, the chief credit at various 
stages belongs to Wentworth,: Pym, Eliot, Selden and 
Coke ~— above all I think to Coke. That grand old man, 
then seventy-eight years of age, intervened successfully at 
every critical juncture with a sagacity and vigour which, 
in combination with his unrivalled authority as an ex- 
ponent of the law, finally convinced the Lords and Com- 
mons, and produced such unanimity of opinion and 
strength that the King at last found it expedient to yield. 

It has not, I think, been noticed that in this great affair, 
property and liberty combined in self-defence. The lead- 
ing patriots in both Houses were men of property. Selden 
was wealthy enough to be independent alike of Court 


1 Macaulay’s renegade, better known as Strafford. A few days after 
the Petition of Right became law he had deserted to the King, who 


rewarded him first with a barony and afterwards with the Earldom of 
Strafford, 
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favour and legal emoluments ; Coke had a large fortune 
and great estates in Norfolk and other counties. They 
pressed the argument that freehold property, as well as 
freedom, would be endangered if the law and legal remedies 
were subordinated to the arbitrary will and power of the 
Crown. Thus the passing of the Petition of Right pro- 
vides another illustration and proof, if proof were needed, 
of the commonplace but neglected truth that the freedom 
of citizens is inseparable from their right to hold property. 

Had Charles acted loyally after accepting the Petition 
and signing the Bill, he might have enjoyed a peaceful and 
happy reign ; but no sooner had Parliament adjourned 
than he made it clear that he regarded his prerogatives as 
intact, and in particular that he would not surrender the 
right he claimed to impose tonnage and poundage.! So, 
when Parliament met again in January 1629, the discussion 
of grievances was resumed, and a resolution was passed 
against those who made innovations in religion, or exacted 
subsidies without parliamentary authority. Thereupon 
the King dissolved Parliament. Selden and several other 
Members were arrested ; but to evade the Petition of 
Right a colourable cause of commitment was inserted in the 
warrants, stating that the commitment was for “ notable 
contempts . . . against ourself and our government and 
for stirring up sedition against us.” After a period of 
detention in the Tower, most of the patriots were released ; 
but Sir John Eliot, who refused any form of compliance, 
languished in prison until his death in 1632. 

Eleven years of absolute government followed. The 
King ruled without Parliament, and, when Strafford and 
Laud became his chief instruments and advisers, popular 
discontent spread throughout the kingdom. 

1 The Petition of Right had not dealt with this claim. 
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II 


In his History of England under the Stuarts, Professor 
G. M. Trevelyan has marked the year 1637 as “ the first 
of the revolutionary epoch.” The earliest political demon- 
stration against Charles the First’s arbitrary government 
occurred when the Star Chamber sentenced Prynne, a 
lawyer, Burton, a clergyman, and Bastwick, a doctor, to be 
placed in the pillory, to have their ears clipped off, and to 
be imprisoned for life for the offence of issuing without 
the permission of the censor criticisms of Archbishop 
Laud and the Episcopate. ‘‘ The cruel mangling and 
branding, which idle crowds watched with cheerful in- 
terest when inflicted on cheating tradesmen or sturdy 
beggars, were on this occasion resented as an indecent 
outrage on the three liberal professions. . . . London 
poured out of Palace Yard and held round the scaffold a 
monster reform meeting, which Government had no 
soldiers to disperse. ‘The orators, with their heads through 
the pillory, spoke much of their faith in Jesus, of legal 
precedent, and of the ancient liberties of Englishmen.” 
The great crowd was stirred with emotion, and when the 
hangman sawed off Prynne’s ears there was a yell of furious 
anger, which should have warned the King to mend his 
ways. This happened in June 1637. Six months later 
came the case of John Lilburne, a bold libertarian, who, 
before his death, towards the end of Oliver Cromwell’s 
protectorate, “‘ had defied in the same interest of English 
law and personal freedom four arbitary Governments of 
widely different political complexions.” But of the four, 
the first was the most cruel. Lilburne, when hauled 
before the Star Chamber, refused to swear that he would 
answer all questions put him by the court. For this 
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offence, though a gentleman born, he “‘ was whipped at 
the cart’s tail from the Fleet to Palace Yard, pilloried, 
gapped, and deliberately starved almost to death in 
prison,.’”2 

A third event which helped to rouse national feeling 
against Charles the First was Hampden’s refusal to pay 
ship-money. To relieve his financial embarrassments, the 
King’s lawyers had devised a new writ of ship-money, 
which was addressed, unlike the ancient writs, not only to 
towns and counties on the seaboard, but to inland towns 
and counties. John Hampden, a Buckinghamshire squire, 
refused to pay. The case was tried in 1637, and a small 
majority of the judges decided against him. 

As apologists of the Star Chamber have not been want- 
ing in spite of Stubbs and Maitland, it may be worth while 
to point out why it became so unpopular during the eleven 
years of unparliamentary government when Charles the 
First was endeavouring to enlarge the prerogatives of the 
Crown, and to create a droit administratif. We could do 
much by influencing the ordinary courts of law through 
the royal judges, though the sturdy opposition of learned 
lawyers and patriots like Selden and Coke often barred 
the way. But the Star Chamber was a far more formid- 
able engine of oppression. It was the old Council of pre- 
Tudor days, including judges among its members. Under 
the Tudors it had done some good work by strengthening 
law and order as a court of equity and administrative super- 
vision, when English society was still suffering from the 
disruptive consequences of the Wars of the Roses and from 
the ferment of the Reformation. Even under the Stuarts 
the Star Chamber was sometimes useful in non-political 
cases, though in most of them its jurisdiction might have 

1See England Under the Stuarts, by G. M. Trevelyan, pp. 180-1. 


MAGNA CHARTA AND GROWTH OF ENGLISH LIBERTY 61 


been as well or better exercised by the ordinary courts of 
law. It fell, as Professor Trevelyan has pointed out, 
because of its action in political cases, and its interference 
in ecclesiastical concerns. ‘The Star Chamber provided the 
English people with a practical illustration of the danger 
of mixing the judiciary with the executive. In political 
and ecclesiastical cases, the Privy Councillors were set up 
as judges of their political and religious enemies. The 
court might have prolonged its existence if it had not 
served Archbishop Laud in his attempt to discipline public 
worship and to force all religious thought into one orthodox 
mould, thereby setting aflame that passion for freedom of 
conscience ‘‘ which made Cromwell a soldier and Milton 
a pamphleteer.” ‘The same struggle of the individual to 
maintain his spiritual existence that drove Puritan Eng- 
land along the path of revolution may yet, through the 
efforts of Protestant Lutheranism, save Germany in our 
own time from moral and intellectual servitude. 

Laud’s chief instruments were the High Commission 
Court and the visitation of parishes by ecclesiastical in- 
spectors. Many Puritan clergymen were deprived of their 
livings for heterodox preaching or for refusing to comply 
with High Church ritual. The ill treatment of Noncon- 
formists or dissenting Puritans was stimulating emigration 
to New England. In 1620 the first of the Pilgrim Fathers 
had sailed in the Mayflower. Some twenty thousand fol- 
lowed them between 1628 and 1640 to escape Laud’s 
persecution. Thus the censorship of the pulpit was added 
to the censorship of the Press, and both were under epis- 
copal management. In Queen Elizabeth’s time the Star 
Chamber had decreed that no book might be printed 

1 Bismarck’s unsuccessful Ku/turkempf was directed against the Catholic 


Church. 
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without the leave either of an Archbishop or of the Bishop 
of London. The suppression of dissentient thought in 
books and pamphlets, and the savage penalties inflicted on 
offenders, made the pulpit and the sermon all the more 
important ; and so, by “‘ a vigorous campaign of visitations 
and suspensions,”’ the more enthusiastic preachers were 
deprived of their livings or silenced. At the same time 
unbeneficed clergymen and peripatetic lecturers were 
zealously persecuted, and trials for active dissent served 
to create or promote that passion for liberty and for the 
inward light against rigid conformity which was to produce 
a John Bunyan, a George Fox, a Baxter, a Whitfield, and 
a Wesley. 

The activities of the Ecclesiastical Court of High Com- 
mission increased the odium against the Star Chamber, 
which undertook the ugly work of punishing the victims 
of ecclesiastical tyranny and all who dared to criticise the 
King’s government or his policy in Church and State. Its 
arbitrary decisions and barbarous punishments — torture 
was not recognised by the common law or employed by the 
ordinary judges— exasperated the Puritan leaders and 
aggravated popular discontent. At last trouble arose in 
Scotland, and the King, in 1640, convened a new House 
of Commons to provide him with supplies for troops to 
resist an invasion. But it proved unwilling to grant a sub- 
sidy even against the Scots without conditions, and Charles 
again dissolved Parliament. When, however, the Scots 
invaded England, and advanced into Yorkshire, he was 
forced to summon a fifth Parliament. It met in Novem- 
ber 1640, and proved the least tractable and the most 
formidable to royal power that England had ever known. 
Strafford was charged with high treason and executed. 

1 See Trevelyan, op. cit., pp. 170~2. 
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Laud was sent to the Tower and beheaded in 1645. 
The King was forced to agree that Parliament should 
not be adjourned or dissolved without its consent. 
The Court of Star Chamber was abolished, and the King’s 
Council was deprived of the power it had always claimed, 
and often exercised, of arbitrary imprisonment. 

Before the end of the year 1641, the House of Commons 
passed — by small majorities ; for strong measures had 
provoked a reaction—the ‘Grand Remonstrance.” It 
recited the unconstitutional acts of the Government during 
the reign of King Charles, and demanded remedies, of 
which perhaps the most important, far-reaching and far- 
sighted was Pym’s proposal that the King’s Ministers 
must be “such as Parliament may have cause to confide 
in.”1 Then came the crisis. In January 1642 the King’s 
Attorney-General charged Lord Kimbolton and five 
Members of the House of Commons — Hampden, Pym, 
Holles, Haselrig and Strode — with high treason. The 
King visited the House of Commons to demand that the 
five Members should be given up ; but “the birds had 
flown,” and a few days later (January roth) Charles left 
London, to which he returned for the first and last time 
in 1649 to be tried and executed. In the spring of 1642 
the King and Parliament began to raise forces for the Civil 
War. On August 22nd the King set up his standard at 
Nottingham. Four years later he gave himself up to the 
Scots, who handed him over to Parliament at the end of 
January 1647. On January 30th, 1649, he was beheaded ; 
and in May an Act was passed constituting England a free 
Commonwealth or Republic. This lasted in name until 
1660 ; but at the end of 1653 Cromwell was made Lord 
Protector, with a Council of State ; and from that time 

1 Clauses 197 and 198 of the Grand Remonstrance. 
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forward until his death in September 1658 the country 
was ruled by its greatest soldier and statesman. Oliver 
was succeeded by his son Richard. There followed a 
period of uncertainty, which was ended by General Monk, 
who declared for a free Parliament. The new Parliament 
met on April 25th, 1660, and invited Charles the Second 
to return. Charles entered London on May 29th, and the 
Restoration of royal government was accomplished. 

Charles the Second’s reign was defaced by many crimes 
and follies ; but the religious and political persecution was 
mild and legal in comparison with that of his father ; and 
under the rule of the Sinners there was more social freedom 
than under the rule of the Saints. Some of the royal pre- 
rogatives were revived, and all religions except that of the 
Established Church were penalised by the Acts of Uni- 
formity and other statutes. By the Test Act of 1673, 
everyone holding office under the Crown was forced to 
take the Sacrament according to the Anglican rites, and 
to make a declaration against transubstantiation. On the 
other hand, in 1679 the famous Habeas Corpus Act was 
passed —a new landmark on the path to Liberty. A 
general amnesty had saved Milton and other famous 
Republicans ; but in 1683, after the discovery of the Rye 
House Plot, Russell and Sidney were convicted and 
executed. High Churchmen preached “ the right divine ” 
of monarchy, and the University of Oxford passed a decree 
(burnt publicly in 1709 by an order of the House of Lords) 
condemning the doctrine that a King may lawfully be 
resisted. 

It was the succession of James the Second, a devout 
Roman Catholic, to the throne, in 1685, that brought the 
Stuart dynasty toan end. By a strange paradox the King’s 
attempt to secure indulgence and toleration for the then 
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intolerant religion of Rome (as well as for Protestant 
dissenters) by the exercise of his prerogative united the 
majority of the nation against him, and established parlia- 
mentary rule under a limited monarchy. The trial of the 
seven bishops in 1688 was followed by an invitation to 
William of Orange, who issued a declaration that, as 
husband of Mary, he would come over with his army from 
Holland to secure a free and legal Parliament. William 
landed at Torbay on November 2nd, 1688, and James 
fled from the kingdom on December 23rd. 

In January 1689 a Convention of both Houses of Parlia- 
ment framed the Declaration of Right, which recited the 
illegal acts of James the Second, and claimed all the rights 
and liberties which he had infringed. The Declaration 
was accepted (and observed) by William and Mary, and 
the throne was settled upon them by the two Houses of 
Parliament. In October, Parliament met, and passed the 
Bill of Rights, which established firmly and decisively the 
authority of Parliament and the civil liberties of the people. 
It was followed by the Toleration Act, a compromise 
between Tolerance and Intolerance. 


Ill 


Next to the supremacy of Parliament and the control of 
the House of Commons over expenditure and taxation, the 
Most important institutions derived from the Magna 
Charta are the laws and procedure safeguarding English- 
men against unlawful imprisonment or detention, and the 
establishment of a system of justice which ultimately 
rendered judges, juries and magistrates independent of either 
royal or popular favour. All these blessings, which were 


made effective by the Glorious and Peaceful Revolution 
Er 
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of 1688, we owe to the courage and wisdom of the brave 
and good men who risked their lives and fortunes for 
liberty against the Stuarts. 

A modern jurist, the late Professor Dicey, following in 
Selden’s footsteps, has analysed the Englishman’s right 
to personal freedom and security, and has shown the 
superiority in this repect of English over Continental law. 
In many modern constitutions this right has been pro- 
claimed, but the mere proclamation of such a right— 
as experience shows — gives but little security. There is 
hardly a country in the Old or the New World where such 
rights have not been suspended or withdrawn by a decree 
of Government — usually on a plea of public safety. In 
England, as Dicey puts it, the right to personal liberty 
means the right, laid down in the Magna Charta, not to be 
subjected to imprisonment, arrest or other physical coercion 
in any manner that does not admit of legal justification ; 
and this right is secured by strict maintenance of the 
principle that no man can be arrested or imprisoned except 
in due course of law. For this purpose, two legal means 
have been provided — namely, redress for unlawful arrest 
or imprisonment by a prosecution or an action at law, 
and, secondly, deliverance from unlawful imprisonment 
by means of the writ of habeas corpus. 

It is an English maxim that every wrongdoer, from a 
Minister downwards to a policeman or to the humblest 
citizen, 1s individually responsible for any and every 
unlawful or wrongful act which he may commit. On this 
principle of individual responsibility is founded not only 
the constitutional doctrine of Ministerial responsibility, 
but also the legal dogma that the orders of the King him- 
self are no longer any justification for the commission of 

1See A. V. Dicey’s Law of the Constitution, chapter v. 
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a wrongful or illegal act. I say “ no longer” because, as 
we have seen, until the end of the Stuart dynasty the royal 
prerogative was from time to time invoked in contraven- 
tion of the common law, or of parliamentary rule. 

Another maxim of English law is that our courts give 
a remedy for the infringement of any right, whether the 
injury done be great or small. All wrongs, all offences, 
all wrongdoers, high or low, rich or poor, are dealt with 
on the same principles, under the same laws, by the same 
judges, in the same courts. The law of England knows 
nothing — or knew nothing until recently! — of Ministerial 
discretion, of political considerations, of reasons of State, 
of extraordinary tribunals, or of any power to impose extra- 
legal discretionary punishment on opinions and actions 
distasteful to the Government of the day. 

While the right to obtain redress, by pecuniary com- 
pensation or otherwise, for wrongful arrest and imprison- 
ment is useful and desirable, it is by no means enough. 
If that were the only remedy, a man might be incarcerated 
for life and die before he had obtained any recompense. 
A man who is illegally confined wants to recover his 
freedom, and not merely to get his oppressor punished, 
or to obtain damages after he has been released. “* Liberty 
is not secure,” wrote Dicey, “‘ unless the law, in addition 
to punishing every kind of interference with a man’s 
lawful freedom, provides adequate security that everyone 
who, without legal justification, is placed in confinement 
shall be able to get free.”’ This security is provided by 
writ of habeas corpus, and the Habeas Corpus Acts. 

The writ of habeas corpus is an order, issued by a judge, 


1 The most recent and perhaps the most serious infringements of this 
principle are the orders of Major Elliot, Minister of Agriculture, under 
the Agricultural Marketing Acts. 
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calling upon some person (probably the gaoler of a 
prison) to bring the prisoner before the court. “ Habeas 
corpus ”’ means literally : “‘ You are to have the body ”’ ; 
ie. ‘“ You are to bring the body, the prisoner himself, 
before us,” so that the court may know why the man has 
been imprisoned, and may deal with him as the law re- 
quires. If there is no good and lawful cause for his 
imprisonment, then he must at once be set free ; other- 
wise he must be brought speedily to trial. Before issuing 
the writ, the judge must be satisfied that there is some 
ground for supposing that the imprisonment is illegal. 
But the writ is granted “‘as a matter of right’ —1.e. it 
will always be issued if prima facie ground is shown for 
supposing that the person on whose behalf it is claimed 
has been unlawfully deprived of his liberty. Disobedience 
to the writ exposes the gaoler or other offender to sum- 
mary punishment for contempt of court, and possibly also 
to heavy penalties. 

Although the writ of habeas corpus existed at common 
law long ago, it was, as we have seen, evaded by various 
devices, especially in political cases, owing to the pliancy 
of judges when they were subjected to royal pressure. 
The Habeas Corpus Acts of 1679 and 1816 aimed, and 
aimed successfully, at providing against all methods of 
evading the writ either by the judges or by those who held 
the prisoner in custody. At the present day, therefore, 
to quote Dicey’s summing up, “‘ the securities for personal 
freedom are in England as complete as laws can make 
them. The right to its enjoyment is absolutely acknow- 
ledged. Any invasion of the right entails either imprison- 
ment or fine upon the wrongdoer ; and any person, 
whether charged with crime or not, who is even suspected 
to be wrongfully imprisoned, has, if there exists a single 
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individual willing to exert himself on the victim’s behalf, 
the certainty of having his case duly investigated, and, if 
he has been wronged, of recovering his freedom.” 

We have all seen how quickly, since the Great War, 
whole nations have lost almost all vestiges of personal and 
political freedom. In most cases the free Republics, which 
issued out of the Peace, conferred liberty on peoples who 
did not know how to enjoy or use it. Rights easily and 
quickly gained are apt to be as easily and suddenly lost. 
The difficulty 1s not to proclaim a right, such as the right 
to personal freedom, but to secure its enforcement. This 
has been achieved by our Habeas Corpus Acts. More- 
over, as Dicey points out, these Acts have strengthened the 
rights of the citizen in another way against the Executive : 


“The authority to enforce obedience to the writ is nothing less 
than the power to release from imprisonment any person who, in 
the opinion of the Court (of Law), is unlawfully deprived of his 
liberty, and hence in effect to put an end to, or to prevent, any 
punishment which the Crown or its servants may attempt to 
inflict in opposition to the rules of law as interpreted by the 
judges.” 

In this way the whole administrative action of the 
Government is supervised by the judges, who, at the 
instance of any citizen, may, and indeed must, veto any 
proceeding that contravenes the common or statute law of 
the land. The action of Ministers and their subordinates 
has been checked by these means over and over again. 
The power and duty of English judges to control the 
administrative conduct of the Executive has hitherto (with 
one or two recent exceptions) prevented the development 
in Great Britain of anything resembling the administra- 
tive law of Continental States, and has deprived our 
Government of discretionary authority. 
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It is true, of course, that Parliament, which is omnipo- 
tent, may, if it likes, repeal or suspend the Habeas Corpus 
Acts. Thus, the first Act was suspended in 1794 in cases 
where a person was imprisoned under a warrant signed by 
a Secretary of State on a charge of high treason, or on 
suspicion of high treason. That suspension was for a year. 
The suspending Act expired in 1795, and was revived in 
1798. In Ireland at various times, when crime was 
prevalent, e.g. in 1881 and 1882, the British Government’s 
Irish Executive obtained from Parliament statutory powers 
of arbitrary and preventive arrest, as well as authority to 
detain persons arrested on suspicion without a trial ; and 
similar powers have been vested in the Government of 
British India. 

More important, and far more serious in its possible 
consequences for the England of to-morrow than the sus- 
pensions of Habeas Corpus during the Wars of the French 
Revolution, were the judgments of British courts during 
the Great War, when persons were arrested and detained 
without trial under the Defence of the Realm Act, though 
that Act did not explicitly repeal or suspend the Habeas 
Corpus Acts. 

The leading case is that of Arthur Zadig, described 
officially as The King (at the Prosecution of Arthur Zadig) v. 
Sir Frederick Loch Halliday. The reason why the King’s 
name 1s introduced is that writs of habeas corpus are issued 
in the name of the King. Thus, to quote with abbrevia- 
tions an old writ issued by the High Court early in the 
reign of Queen Victoria, the words run : 


“Victoria... to J. K., Keeper of our Gaol of Jersey, ... 
we command you that you have the body of C. C. W. detained 
in our prison under your custody together with the day and cause 
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of his being taken and detained in our Court before us at West- 
minster on the 18th day of January next.” 


Arthur Zadig was a British subject born in Breslau of 
German parents. He had been naturalised in 1905. In 
1915, the Home Secretary, acting on a regulation made 
under the Defence of the Realm Act (popularly known as 
D.O.R.A.), ordered him “‘on the recommendation of a 
competent military authority ” to be interned, not because 
he had done or said anything to imperil the public safety, 
but merely “ in view of his hostile origin and associations.” 
After Zadig had been detained some time without trial, it 
was determined to test the question whether D.O.R.A. had 
superseded the ordinary law of the land. Accordingly a 
habeas corpus defence fund was raised by voluntary sub- 
scriptions, and on January 11th, 1916, a rule was obtained 
from the King’s Bench Division calling upon Halliday, the 
custodian of the interned prisoners, to show cause why a 
writ of habeas corpus should not issue to him to bring the 
body of the appellant before the court, on the ground that 
the regulation made under D.O.R.A. was u/tra vires, and 
that, as the appellant was entitled to all the rights and 
privileges of a British subject, his internment without a 
trial was illegal. Zadig was duly produced, but the Court, 
consisting of five judges, held that the internment was 
within the powers conferred by D.O.R.A. on the King 
and Council, 1.e. on the Government, and the rule was 
discharged with costs on January 20th. Zadig’s case 
was then taken to the Court of Appeal, and on February 
sth the three Lords Justices of Appeal dismissed it with 
costs without even calling on counsel for the respondent, 
Halliday. The Court of Appeal admitted that the Habeas 
Corpus Acts had never before been suspended save by 
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ample authority for the Executive to imprison or “ intern ”’ 
persons without trial. From the Appeal Court the case 
was taken to the House of Lords in February 1917, and 
was argued on February 27th and March Ist of that year. 
After the hearings were concluded the Lord Chancellor, 
who presided, and three other Lords gave judgment 
against Zadig, and the appeal was dismissed. The fifth 
member of the Tribunal, Lord Shaw of Dunfermline, 
dissented, holding that ‘‘ the judgments appealed from 
are erroneous in law and constitute a suspension and a 
breach of those fundamental constitutional rights which 
are protective of British liberty.”’ 

In the course of his argument, Lord Shaw’s judgment, 
which will be regarded in future as a classic in the legal 
history of English liberty, examined the Defence of the 
Realm Acts and the claim that war and the public safety 
dispense with law and the rights of citizens. He traced 
these rights from the Great Charter through the preten- 
sions of the Star Chamber to the Petition of Right, and 
other famous incidents, down to the Habeas Corpus Acts. 
After contrasting English practice and law in the 
eighteenth century with the French system and the Jestres 
de cachet of Louis the Fourteenth, he strenuously main- 
tained that the Magna Charta and the Habeas Corpus 
Acts could not be repealed or suspended by implication, 
and, as it were, by a side wind.1 His learned argument, 
supported by many references to the authorities, is not 


likely to be overlooked by the friends of liberty if it should 


1 A very full report of the Zadig Case and of Lord Shaw’s Judgment will 
be found in a recent book of mine on The Consequences of the War to Great 
Britain (Oxford University Press, 1934), pp. 109-38. 
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be wrongfully assailed by crown lawyers and lovers of 
arbitrary authority in a future war. 

It may be added that, about a fortnight after the deci- 
sion of the House of Lords, the Government released Zadig 
—an admission that his detention was not justified, and 
that, had he been tried before a court of justice, he would 
have been acquitted and released. Under the Defence of 
the Realm Act, many encroachments, some necessary, some 
of doubtful value, others unnecessary, were made upon the 
ordinary rights of citizens, including the right of free dis- 
cussion, the right to free movement in various parts of the 
country, and economic rights. By far the most oppressive, 
however, of our War measures was the introduction, for 
the first time in the history of England, of general military 
conscription, which reduced to a state of servitude all the 
young men of the country. Happily D.O.R.A. and con- 
scription disappeared soon after the War, and English 
liberty revived in full force. Nothing is more likely to 
break the spirit of a nation than conscription. It is to this 
horrible institution more perhaps than to any other cause 
that Europe owes the growth of military tyrannies and 
the decline of popular liberties in our time. 


NOTE ON CHAPTER II 
PETITION OF RIGHT —- BILLS AND PETITIONS 


Those who wish to understand the history and procedure of law- 
making as practised in our Parliament will find all that they want in 
a brilliant study by Professor Josef Redlich entitled The Procedure 
of the House of Commons (London : Constable & Co., 1908). From 
that work they will learn the origin of Bills and Petitions and how 
they became and become Acts of Parliament. 
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In the reigns of Henry V and Henry VI Bills were substituted 
for Petitions. Instead of going through the formula of asking the 
King to grant a Petition, the new laws desired by the House of 
Commons and the House of Lords were drafted in the form of a 
statute which became law when the King signified his assent. 

The development of the political power of the House of Commons 
came from its double right to grant taxes and to petition the King for 
the redress of grievances, In Redlich’s words (Vol. I, p. 9) “ from 
the beginning of the fifteenth century it has been an established 
principle that the redress of grievances must precede supply.” ‘This 
principle soon became a customary right; for the Kings soon 
“acquiesced in the practice adopted by the Commons of putting 
their grant of supply to the last day of the session.” 

The reason why the Petition of Right is so called, and is not 
popularly described as an Act of Parliament, though it has statutory 
force like any other Bill which has been converted by the Royal 
assent into an Act of Parliament, will be readily understood by those 
who read its origin and history. ‘‘ Let us present a Petition of Right,” 
cried Sir Edward Coke, during the debate on the Five Knights Case ; 
and when, after some difficulty, the concurrence of the Lords was 
obtained, the Petition was presented as a Petition to the King, who 
at first gave an evasive answer, but finally gave it statutory force by 
adding his assent in the formal way. We may note that the three 
most important statutes in English history are never called Acts. 
Englishmen say : the Magna Charta, the Petition of Right and the 
Reform Bill of 1832. All three may be described as decisive 
landmarks in the history of English liberty and democracy. 

Here I may add that several recent students of Tudor history 
have represented Henry the Eighth as a monarch who encouraged 
the legislative activity of Parliament and thereby increased itsimpor- 
tance and prestige. One of them has gone so far as to call him “ the 
great architect of Parliament.” For this view cp. Professor Pol- 
lard’s Life of Henry the Eighth and Pickthorn’s Early Tudor 
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CHAPTER III 


THE GROWTH OF ENGLISH OPINION 
IN FAVOUR OF LIBERTY 


IN THE PREVIOUS CHAPTER I have sketched the process by 
which, starting from the Magna Charta, men of action — 
statesmen, soldiers, lawyers, or private citizens of indomit- 
able public spirit — at the risk of their lives and fortunes 
built up by slow degrees the free institutions which we, 
their descendants, now enjoy — often, I fear, with too 
little appreciation of their famous deeds and too little care 
for maintaining the ground they won by so much effort 
and sacrifice. To show in brief retrospect how thought 
was working behind action, how the doctrine of true 
liberty was being applied to all departments of public and 
private life by great Englishmen like Selden, Milton, 
Locke and Bentham, in the seventeenth and eighteenth 
centuries, is the object of the present chapter. 

Our subject is inexhaustible. In its universal aspects, 
embracing all ages and nations, it baffled by its vastness 
and complexity the immense learning of Lord Acton, who 
collected a library to illustrate the history of free- 
dom through the ages, but only left a few fragments. 
“In 1882,” wrote his friend Lord Bryce, ‘he had 
already drawn out a plan for a comprehensive history of 
Liberty.” 
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But the more he read with a view to undertaking it the 
more he wished to read, and the vaster did the enterprise 
seem ; 


“With him, as with many men who cherish high literary 
ideals, the Better proved to be the enemy of the Good. 

“* Twenty years ago, late at night, in his library at Cannes, he 
expounded to me his view of how such a history of Liberty might 
be written, and in what wise it might be made the central thread 
of all history. He spoke for six or seven minutes only ; but he 
spoke like a man inspired, seeming as if, from some mountain 
summit high in air, he saw beneath him the far-winding path of 
human progress from dim Cimmerian shores of prehistoric shadow 
into the fuller yet broken and fitful light of the modern time. 
The eloquence was splendid, but greater than the eloquence was 
the penetrating vision which discerned through all events and in 
all ages the play of those moral forces, now creating, now destroy- 
ing, always transmuting, which had moulded and remoulded 
institutions, and had given to the human spirit its ceaselessly 
changing forms of energy. It was as if the whole landscape of 
history had been suddenly lit up by a burst of sunlight. I have 
never heard from any other lips any discourse like this, nor from 
his did I ever hear the like again.” 


In these pages I am especially indebted to Acton’s 
Essays, to those of his favourite pupil, Dr. G. P. Gooch, 
and to a monograph written in early life by F. W. Mait- 
land. Maitland, a genius in the field of law and history, 
was distinguished not only by subtlety of thought, love of 
truth, breadth of view, and accuracy of learning, but by an 
ardent devotion to the cause of human liberty. Philo- 
sopher, scholar, lawyer, historian, he was not ashamed of 
holding Liberal opinions, nor of placing a Liberal 
interpretation on history. His very first work, after he had 


1See Studies in Contemporary Biography, by James Bryce (the late 
Viscount Bryce), pp. 396-7 (London, 1903). 
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completed his course at Cambridge, was a historical essay 
on liberty and equality, of which I have made much use.1 

In the great intellectual revival which began with the 
Renaissance of art, letters and commerce in Italy, all things 
knowable and unknowable in physics and metaphysics, in 
politics and religion, were subjected to fresh and critical 
examination by men of learning and invention. The 
Reformation followed the Renaissance. Under our 
Tudor monarchs, the genius and enterprise of the English 
race found vent in explorations of the New World, in 
the revival of Latin and Greek, in poetry and the drama, 
or in the fierce religious controversies excited by Luther 
and Calvin. Our Parliaments were submissive and docile 
under the imperious but popular rule of Henry the Eighth 
and Elizabeth. It was only when the fear of Spain had 
been removed by the defeat of the Armada, and our native 
love of liberty was invigorated by the spectacle of Dutch 
independence, that the House of Commons began to bestir 
itself again and to assert its rights as against the pre- 
rogatives of the Crown. Opposition to royal monopolies 
in commerce and resistance to encroachment on the 
financial powers of the Commons were, as we have seen, 
the beginnings of a movement which soon gained powerful 
support from Puritanism ; for the formularies and ritual 
of the newly established Anglican Church offended not 
only the Roman Catholics who had been dispossessed of 
their religious endowments, but also the new Protestant 
Dissenters who were equally sure that the doctrines they 
had embraced offered the only way to salvation. 


1 The essay referred to appears in the first volume of Co//ected Papers, 
published after Maitland’s death, and is entitled “‘ A Historical Sketch of 
Liberty and Equality.” It was written originally (and unsuccessfully !) 
for a Fellowship at Trinity, and was afterwards printed privately (in 1875) 
for circulation among friends. 
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From this turmoil of conscientious zeal and fanatical 
fury there emerged gradually among the Dissenters and 
Nonconformists, or rather among their more enlightened 
spirits, a demand for freedom and toleration. It is true 
enough, as Acton and Bury have insisted, that wherever 
the Protestant reformers got the upper hand, under Calvin 
in Geneva or Knox in Scotland, the persecuting spirit was 
as strong as that which the ancient Church had shown in 
the Inquisition. But the very multiplicity of sects 
and doctrines, which started up in England under the 
general name of Puritanism, tended to promote tolerance, 
because each sect, seeing itself in a minority, with no hope 
of becoming strong enough to force the rest of the nation 
to conform to its own tenets, became more and more 
inclined to oppose the theory that a State religion ought to 
be imposed on all. The first great Englishman who held 
that thought and its expression should be free was John 
Milton, whose Areopagitica sounded a trumpet note 
against the censorship of opinion, when the Long Parlia- 
ment at the outset of the Civil War revived the licensing 
of the Press. 

In his History of Freedom and Other Essays Lord Acton 
holds that the best ancient civilisations fell short of the 
best modern because they did not adopt a representative 
form of government, and because they accepted slavery as 
an institution. Certainly in Athens and the more liberal 
cities of Hellas, as well as in Roman Italy, slavery was the 
mischief ; but to the claim that Christianity helped to 
abolish slavery we must add that the Church, once it was 
established, proved more intolerant than the despots of 
Greece or the Emperors of pagan Rome. Nor indeed 
has our Christian Europe to-day much reason to boast of 
its freedom ; for while in the best ancient States the 
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citizens at any rate enjoyed personal and civil liberty, we 
have to confess that in the new dictatorships, though there 
is no private or domestic slavery, all the citizens, partly 
through the operation of military and industrial conscrip- 
tion, partly through the destruction of self-governing 
institutions and of even-handed justice, have been reduced 
to servitude. 

In surveying the growth of liberty, Acton dwelt upon 
the extension of commerce by sea and land, and the 
consequent decline in power of the feudal landowners. 
“‘ ‘When men found a way of earning a livelihood, without 
depending for it on the goodwill of the class that owned 
the land, the landowner lost much of his importance.” 
Much also was due to the influence of Grotius and his 
successors, who helped to make politics a matter of prin- 
ciple and conscience by insisting on natural rights, and on 
a moral law common to all mankind and binding on all 
Governments. In this movement Holland took a leading 
part, thanks not so much to its form of government as to 
the freedom enjoyed by its printing press, which made it 
a vantage-ground whence in their darkest hours victims 
of oppression gained the ear of Europe. Though himself 
a Catholic, Acton agrees that the reformed religion had 
much to do with making England the foremost champion 
of freedom. ‘“‘ Many years before the names of Milton 
and Taylor, of Baxter and Locke, were made illustrious 
by their partial condemnation of intolerance, there were 
men among the Independent congregations who grasped 
with vigour and sincerity the principle that it is only by 
abridging the authority of States that the liberty of 
Churches can be assured. That great political idea, 
sanctifying freedom and consecrating it to God, teaching 
men to treasure the liberties of others as their own, and to 
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defend them for the love of justice and charity more than 
as a Claim of right, has been the soul of what is great and 
good in the progress of the last two hundred years.’ 
This idea of religious and political freedom, which inspired 
the Independents or Congregationalists in the movement 
of 1641, remained ‘‘ the strongest motive that survived 
the reaction of 1660.” 

In view of the claims and pretensions to authority over 
the minds and consciences of Englishmen enforced by the 
Tudors and attempted by the Stuarts, it is no wonder, as 
Maitland puts it, that “ the political question which most 
attracted philosophers in the seventeenth century was the 
question : “ How can one man or body of men obtain a 
rightful title to rule over other men?’” Some of the 
political theorists and Anglican divines, who supported 
the cause of Charles the First and the Cavaliers against 
Parliament and the Roundheads, answered by saying that 
God Himself has appointed monarchs to rule over their 
peoples. They asserted “‘ the Right Divine of Kings to 
govern ill,”’ or well, as the case might be. It did not indeed 
follow from the theory that monarchy was a divine in- 
stitution and that Kings were appointed by God that they 
were also entitled to rule over their peoples arbitrarily, 
like an oriental despot. Still less did it follow that they 
were free to violate their Coronation oaths and break 
their promises. During the long controversy between 
Parliamentarians and Puritans on the one hand and the 
partisans of royalty and episcopacy on the other, Selden, 
Coke and other libertarians argued that the King was 
bound by the Magna Charta and succeeding statutes, as 
well as by his own promises, or those of his predecessors, 
to Parliament and the people. Even if he were divinely 

1 See History of Freedom, by Lord Acton (London, 1909). 
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appointed, he was not absolved from moral obligations, 
Further, it was said, God and nature have decreed that the 
consent of the governed can alone give a title to the 
governor. Thus in Algernon Sidney’s bold Discourses 
Concerning Government— which, more than any other 
treatise, promoted the growth of republican sentiment in 
our American Colonies — we read : “‘ The Liberty asserted 
is not a licentiousness of doing what is pleasing to everyone 
against the command of God, but an exemption from all 
human laws to which they have not given their assent.’’ 
This, it may be said, associates civil liberty with democracy, 
or at any rate with some form of representative government. 

Locke’s later definition of the “ Liberty of Man in 
Society ’’ also postulated as a condition of civic obedience 
and loyalty to a Government the continuing consent of the 
people and the existence of a legislature in which they have 
reposed their trust. Thus at last an intelligible basis was 
found for the association through representative institu- 
tions of individual liberty with democracy. This basis 
was later on to be widened and strengthened by the philo- 
sophy of Bentham and his disciples, who made utility 
and the greatest good of the greatest number a criterion 
of good government. They thus provided a strong ad- 
ditional argument for the extension of the franchise, which 
only began to be accomplished in 1832 by the First 
Reform Bill, a hundred and forty-four years after the 
Glorious Revolution. 

Acton, as we have seen, awards to Grotius and his 
successors the merit of insisting that political science is an 
affair of conscience rather than of force—a truth, never 
better expressed than by John Bright when he declared 
that there is a moral law for States, as well as for individuals, 


1 See Discourses, 1. 2. 
Fr 
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which cannot be violated with impunity.1_ Nevertheless, 
it is to the controversy between reason and utility on the 
one hand against royal prerogative and arbitrary govern- 
ment on the other —a controversy connected partly with 
religion and theology, partly with taxation and finance — 
that England owes its liberty. Originally usurpers in 
Scotland, the Stuarts on their accession to the English 
throne claimed to rule by divine right independently of 
the people’s consent ; and “ theology,” to quote Acton, 
“ followed up divine right with passive obedience.” 


As King of Scotland, James the First had made known 
to his subjects what he regarded as the true doctrine of 
kingship ; namely, that monarchy is divinely ordained, 
that hereditary right is indefeasible, that kings are 
accountable to God alone, and that resistance to a lawful 
king is sin. After he became King of England, in an 
amazing speech to Parliament in 1609, James declared : 


“ Kings are justly called gods ; for they exercise a manner of 
resemblance of divine power upon earth. For if you will con- 
sider the attributes of God, you shall see how they agree in the 
person of a king. God hath power to create or destroy, make or 
unmake at His pleasure, to give life or send death, to judge all and 
to be accountable to none. And the like power have kings. 
They make and unmake their subjects; they have power of 
raising up and casting down ; of life and death ; judges over all 
their subjects and in all cases, yet accountable to none but God.”’® 


1 See John Bright’s speech on Foreign Policy at Birmingham, October 
29th, 1858 : “ May | ask you then to believe, as I do most devoutly believe, 
that the moral law was not written for men alone in their individual charac- 
ter, but that it was written as well for nations.” The context, and indeed 
the whole speech, deserve study. 

2 In the same speech, however, James admitted that a king is bound by 
his coronation oath to observe the fundamental laws of the kingdom, and, 
further, that a king “ degenerates into a tyrant, as soon as he leaves off to 
rule according to his laws.” 
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Not content with this, he added in the following year : 
“Kings are not only God’s lieutenants upon earth, but 


even by God Himself they are called gods.” Again, 
addressing the Star Chamber in 1616, he announced to 
that judicial instrument of despotism : “ As it is atheism 
and blasphemy to dispute what God can do, so it is pre- 
sumption and high contempt in a subject to dispute what 
a king can do, or to say that a king cannot do this or that.”’ 
In 1621 he instructed the Speaker of the House of 
Commons to inform certain fiery and popular members 
that ‘‘none should presume to meddle with anything 
concerning our government or deep matters of State.” 
These novel and extravagant claims, writes Dr. Gooch, 
found ready support among the Anglican clergy and in 
the universities, where such expressions as “ His Sacred 
Majesty ’’ became fashionable, though neither James nor 
Charles could obtain much support for these pretensions 
from any, even the most obsequious, of their Parliaments. 
In its zeal for the Crown, the Anglican Church was willing 
to abase itself. One Mainwaring, preaching before 
Charles, declared that “ no power in the world or in the 
Church can lay restraint’ upon that of a king, which is 
‘a participation of God’s own omnipotency.” Even the 
laws, according to Mainwaring, “‘ take their binding force 
from the supreme will of their liege lord”; nor could 
payment of taxes imposed by the king be refused without 
peril of damnation. Charles was so pleased with this dis- 
course that he insisted on printing it, though Archbishop 
Laud advised him that it would be distasteful to the people. 


1 Political Thought in England from Bacon to Halifax, by G. P. Gooch, 
chapter i. In the chapter on “ ‘Tyranny ” (Book II., chapter xviii) of Civs/ 
Government, Locke quotes some better sayings of James which Dr. Gooch 
may have overlooked. 
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Mainwaring was condemned to imprisonment by the 
Commons; but the King pardoned him, and afterwards 
made him a Bishop. 

Astonishing as were these claims to divine omnipotence, 
which ended at last in the execution of Charles the First, 
the rule of the Stuart Kings was in fact much less arbitrary 
and despotic than that of our new European dictators, who 
have destroyed representative institutions, combining and 
concentrating in their own persons the rdles of legislator, 
administrator, judge, policeman and executioner. Nor do 
they admit, as James the First did, any accountability to 
God. 

Even after the Restoration, Anglican Archbishops and 
Bishops went on enunciating the doctrine of passive 
obedience until a Roman Catholic King, in the person of 
James the Second, began to threaten the Established 
Religion. Until.then all High Churchmen had found sup- 
port in the writings of Sir Robert Filmer, an author whose 
sincerity 1s unquestionable, whose learning is consider- 
able, and whose writings, owing to their influence at the 
time and the frequent dexterity of their retorts to Milton 
and others, still deserve perusal. Certainly they should 
not be overlooked by the historian of British liberty who 
seeks to trace through the political controversies of succeed- 
ing ages the work of our philosophers and propagandists. 

Filmer held that the hereditary monarchs of England, 
the Stuart dynasty of his time, were legitimate and divinely 
appointed rulers of the nation,! and were therefore entitled 

1 Filmer died in 1653, but some of his writings were not published until 
1680, and so became obsolete a few years afterwards on the fall of James 
the Second. The best known are Patriarcha, or the Natural Power a Kings 
and The Freeholders Grand Inquest, touching our Sovereign Lord the King 


and his Parliament, to which are added Observations upon Forms of Govern- 
ment together with Directions for Obedience to Governours in Dangerous and 
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to absolute power and arbitrary authority. An Aristote- 
lian, well versed in the logic of politics, he was careful to 
distinguish between a tyrant or usurper like Cromwell and 
the legitimate divine-right monarch whom he revered in 
the person of James the First and his son. Most of his 
argument is based on Scripture ; but (after tracing the 
title of kings back to Adam, the father of mankind) Filmer 
resorts to Aristotle as ‘‘ the grand Master of Politiques.” 
He observes : “ What cannot be found in Scripture, many 
do look for in Aristotle ; for if there be any other form of 
government besides monarchy, he is the man best able to 
tell what it is, and to let us know by what name to call it, 
since the Greek Tongue is most happy in compounding 
names most significant to express the nature of most 
things.’ Thus, in spite of his theology, Filmer was con- 
strained to acknowledge that, besides legitimate monarchy, 
there are other forms of government, such as democracy, 
oligarchy and tyranny. There might even be a conditional 
duty or right in a usurper to govern, and a conditional 
duty on the part of his subjects to obey him. Such a 
qualified right in usurpers he compares to that of thieves 
with stolen goods, who “‘ during the time they are possessed 
of them have a title in law against all others but the true 
owners.”’ Usurpers may appeal to the rule that protection 
and subjection are reciprocal, just as a subject may be 
excused from obedience and subjection, if the ruler fails 
to protect him. 


Doubtful Times. My collection also includes some very interesting critical 
observations in briefer tracts on Mr. Hobs, his Leviathan; Mr. Milton 
against Salmatius; and H. Grotius de jure belli. Other equally curious 
notes upon Aristotle’s Po/ttics are attached to the Freeholders Grand Inquest. 
In one of Locke’s treatises on government, “ the False Principles” of Sir 
Robert Filmer are “ detected and overthrown.” 

1 Though Filmer abhorred Hobbes for confounding kings with usurpers, 
these admissions are a step towards the Hobbesian conception of sovereignty. 
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In his controversy with Salmasius, Milton had thus 
described the teaching of Salmasius on kingship: “A 
King is he who hath the supreme power of the Kingdom, 
and is accountable to none but God, and may do what he 
please, and is free from the Laws.’”’ Filmer retorts that, 
according to Milton, the whole power is in the people, and 
their laws, and in the courts of justice. Milton, he says, 
would strip the King of all power whatsoever, which is 
altogether contrary to Scripture.} 

Thomas Hobbes of Malmesbury (1588-1679) was 
a favourite member of Bacon’s circle after the great philo- 
sopher’s retirement. In politics he preferred order to 
liberty, but his life was not marred by that obsequious 
servility which degraded the legal and political career of 
his master. He formed the opinion, and enshrined it in 
a political theory, that men are unfit for self-government 
and incapable of enjoying political liberty. From this 
conviction he derived the doctrine of absolute sovereignty, 
and justified it by an unhistorical, philosophic fiction. In 
a state of nature, he said, primitive men were always at 
war with one another, and this state of anarchy was intoler- 
able. They therefore agreed to submit to a government, 
usually one man, who should represent them all, and should 
exercise absolute and indivisible sovereignty, with un- 
limited power of coercion. Obedience to the sovereign 
was a duty which could only be terminated by exile or 
conquest. Hobbes cared little for right divine or hereditary 

1 In Claudian’s praise of Stilicho, Filmer found a quotation so much to 
his taste that he placed it on two of his title pages : 


 Fallitur egregio quisquis sub Principe credit Servitium. Nunquam 
Libertas gratior exstat Quam sub Rege pio” ; 


which may be translated: ‘‘ Mistaken is he who thinks that subjection to 
a good Prince is servitude. Never does Liberty show herself more graciously 
than under a pious King.” 
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succession. For his purpose, a usurper was as good as 
a hereditary king. In either case the sovereign’s duty was 
to maintain law and order, and prevent his subjects from 
robbing or killing one another. 

Though a bold and original thinker, Hobbes was con- 
stitutionally timid ; and no doubt he was confirmed and 
strengthened 1n his opinions by the Civil War, which upset 
his life, and made him ready to prefer Cromwell to the 
anarchy and turbulence of parliamentary government. So 
he made his peace with the Protector, and returned from 
an uncomfortable exile in 1651. Five years later he even 
claimed credit for “turning the minds of a thousand 
gentlemen to a conscientious obedience to the present 
Government.” But as he had been for a time Charles the 
Second’s tutor, the Merry Monarch, who liked his society 
and admired his wit, protected him after the Restoration. 
Nevertheless his masterpiece, the Leviathan, proved so 
obnoxious to good Royalist Churchmen for its anti- 
clericalism and profane secularism that he was forbidden 
to write any more on controversial subjects. 

Hobbes has usually been regarded as leader of the 
philosophic school which, of all others, is most adverse 
and most dangerous to human liberty. Dr. G. P. Gooch, 
who is of this opinion, has remarked that the importance 
of Hobbes and the startling modernity of his cardinal 
principles were only realised in the nineteenth century : 
“While the Divine Right of Kings perished with the 
theological age which gave it birth, the sovereignty of the 
State exhibits every characteristic of robust and un- 
diminished vitality.” The almost uncanny foresight of 
this judgment will be recognised when I add that it was 
written just before the outbreak of the Great War in 1914. 

But modern commentators on Hobbes have hardly paid 


88 LIBERTY AND TYRANNY 


sufficient attention to chapter xxi of the Leviathan, which 
is entitled “Of the Liberty of Subjects.’’ Hobbes’s 
philosophic definition of liberty 1s the power to move at 
will. Ifa man is not at liberty, he cannot move in such 
manner as he would like. Therefore, according to his 
definition, “‘a Free-man is he that, in those things which 
by his strength and wit he is able to do, 1s not hindered 
to do what he has a will to.” Then he shows that fear of 
imprisonment and fear of the law are consistent with 
liberty, and that, for the attaining of peace and self- 
preservation, men have made an Artificial Man whom we 
call a Commonwealth, and also Artificial Chains which we 
call Civil Laws. Liberty, therefore, consists not in freedom 
from law and imprisonment, but rather in the liberty to 
do anything which the laws do not forbid ; so that the 
laws, and the sovereign who gives the sanction, are 
guarantors of civil liberty ; and this is true of popular 
States, as well as of absolute monarchies. The end and 
aim of the institution of sovereignty is “ the peace of the 
subjects within themselves and their defence against a 
common enemy.” 

But there are limits even to Hobbes’s conception of 
sovereignty. Thus, if the sovereign command a man to 
kill or wound himself, or to abstain from food or medicine 
without which he cannot live, that man hath liberty to 
disobey. Similarly, a man who is commanded as a soldier 
to fight against the enemy “ may nevertheless in many 
cases refuse without injustice,’ though not without risk. 
Hobbes even goes some way towards providing for the 
case of those who object to being soldiers: ‘‘ There is 
allowance to be made for natural! timorousnesse, not only 
to women (of whom no such dangerous duty is expected) 
but also to men of feminine courage.”” ‘There are other 
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cases in which Hobbes finds exceptions from the obliga- 
tions of subjects to obey the sovereign ; but his general 
principle is that the liberties of a subject depend on the 
silence of the law,1 and therefore vary from place to place 
and from time to time. 

A more moderate exponent of royal pretensions was 
Clarendon, who began public life as a Liberal in associa- 
tion with Hampden, then joined Charles the First, went 
into exile with his son, returned as Chancellor at the 
Restoration, became unpopular, took refuge in France, 
and there wrote his famous history of the Great Rebellion. 
Clarendon disliked Hobbes because Hobbes founded his 
doctrine of absolute monarchy on an abstract and unreal 
contract ; whereas Clarendon, with a strong sense of his- 
tory and a long experience of English politics, was willing 
to admit that circumstances had imposed limitations on 
the original powers of the monarchy. 

Locke, the philosopher of the Revolution, and of the 
Whig system of government, accepted the theory of a 
contract, but deduced from it the far more reasonable 
proposition that no man is bound to be subject to any 
Government to which he has not assented. According to 
Locke, the State rests on the consent of its individual 
subjects, or rather of a majority, which, so long as it 
exists, binds the minority. Thus he provided a rational, 
philosophic basis for that limitation of the English 
monarchy which, resulting from the Revolution of 
1688, embodied the constitutional theory of the Whigs, 
and led under Walpole to responsible parliamentary 
government. 

In the last four chapters of his Civi? Government, Locke 


1},e. if there is no law to restrain your action, you are free to do as you 
like. 
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discusses Conquest, Usurpation, Tyranny, and the Disso- 
lution of Government. The arguments of these masterly 
chapters are as telling and as pertinent to-day as they were 
in his own times, and his historical illustrations might be 
multiplied to almost any extent from the contemporary 
history of Europe since 1918. Of Conquest he observes : 


“That the aggressor, who puts himself into a state of war with 
another, and unjustly invades another man’s right, can by such an 
unjust war never come to have a right over the conquered, will be 
easily agreed by all men who will not think that robbers and pirates 
have a right of empire over whomsoever they have force enough to 
master ; or that men are bound by promises which unlawful force 
extorts from them. Should a robber break into my house, and 
with a dagger at my throat make me seal deeds to convey my estate 
to him, would this give him any title? Just such a title by his 
sword has an unjust conqueror who forces me into submission. 
The injury and the crime are equal, whether committed by the 
wearer of the crown, or some petty villain. The title of the 
offender, and the number of his followers, make no difference in 
the offence, unless it be to aggravate it.” 


Was not this just as applicable to Mussolini’s designs 
on Abyssinia in 1935 as to the “ great robbers ”” whom 
Locke had in mind ? 

In 1878, when Sir Arthur Evans wrote his J//yrian 
Letters from the countries now called Yugo-Slavia, whose 
Christian inhabitants were then in revolt against the Turks, 
he took as his text from this very same chapter of Locke 
the following sentences : 


“Who doubts but the Grecian Christians, descendants of the 
ancient possessors of that country, may justly cast off the Turkish 
yoke, which they have so long groaned under, whenever they have 
an opportunity to do it? For no government can have a right to 
obedience from a people who have not freely consented to it ; 
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which they can never be supposed to do till either they are put in 
a full state of liberty to choose their government and governors, or 
at least till they have such standing laws to which they have by 
themselves or their representatives given their free consent ; and 
also till they are allowed their due property, which is so to be 
proprietors of what they have that nobody can take away any part 
of it without their own consent, without which men under any 
government are not in the state of freemen, but are direct slaves 
under the force of war.” 


Of Usurpation Locke remarks : ‘‘ As conquest may be 
called a foreign usurpation, so usurpation is a kind of 
domestic conquest ; with this difference : that an usurper 
can never have right on his side.” 

Tyranny is defined by Locke as “ the exercise of power 
beyond right, which nobody can have a right to.’ Any 
governor, whatever his title to rule, is a tyrant if he makes 
his will and not the law his rule. ‘‘ Wherever law ends 
tyranny begins.” 

In his concluding chapter on the Dissolution of Govern- 
ment, Locke discusses the nature of revolutions, the origins 
of civil wars, and the causes that justify armed revolt, 
against tyranny. He has no patience with those who say 
in the name of peace that lawless violence must not be 
opposed, and that innocent honest men should quietly 
submit to robbery and oppression. The den of Poly- 
phemus, he says, supplies us with a perfect pattern of such 
a peace and such a government, wherein Ulysses and his 
companions would have had nothing to do but quietly 
to suffer themselves to be devoured. ‘‘ The end of 
government is the good of mankind ; and which 1s best 
for mankind, that the people should be always exposed to 
the boundless will of tyranny, or that the rulers should be 
sometimes liable to be opposed when they grow exorbitant 
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in the use of their power and employ it for the destruction, 
and not the preservation, of the properties of their 
people?” 

From such a doctrine, rightly limited, no mischief can 
arise, even though turbulent spirits should call it in aid 
when they desire to alter a Government by force. When 
such men stir, it will be to their own just ruin ; for till a 
mischief has grown general, and the tyrannical designs of 
a ruler are visible to all, the greater part of the people will 
not be disposed to resistance. 

James Harrington (1611-1677), the author of Oceana, 
was one of the most original and influential of our political 
philosophers, and is still admired by a select few as an 
early advocate of democratic principles who sought to 
combine social freedom with order and progress. In 
Harrington’s pages, Dr. Gooch finds ‘‘a breadth of con- 
ception as remarkable as Milton’s in combination with a 
genius for details that was his own.”2 Unfortunately, the 
same authority has to confess that the Oceana, though its 
originality and foresight entitle it to a place among the 
famous Utopias, “ lacks the magic of style, and has there- 
fore joined the great army of books which are often men- 
tioned and seldom read.’”’ As a detailed exposition of an 
imaginary polity, it may be compared with Plato’s Laws. 
Harrington found the true principle of government in a 
balance of forces and a division of power based on wealth 
and intellectual distinction. To restrict the excessive 
influence of wealth, he favoured a limitation of landed 
properties, and a division of estates among all the children. 
He proposed a rotation of men in office to ensure freshness 
of life and progress by preventing the stagnation which 


1See Dr. G. P. Gooch’s Political Thought in England from Bacon to 
Halifax, chapter v. 
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attends the long holding of office by one man or one set 
of men. He also proposed the ballot for elections, to- 
gether with arrangements for educating the people in its 
mysteries and in the theory of government. His constitu- 
tion aimed at combining liberty with equality, or rather 
with less inequality than existed in the constitutions of his 
day. He introduced provisions to secure liberty of con- 
science and complete toleration, and made practical pro- 
posals which anticipated the modern system of universal 
education. Harrington believed that an aristocracy of 
merit would be elected by a popular vote. He was an 
optimist, conceiving that men are wise enough to choose 
the wise, and good enough to choose the good, for their 
legislators and administrators. His proposals were dis- 
cussed for a time in 1659 with lively interest by the Rota 
Club, where a balloting box was experimented with at the 
close of debates. Pepys, who visited it, said that he found 
there “‘ great confluence of gentlemen and admirable dis- 
course’; but the nation rejected Harrington’s Utopia 
in favour of the old constitution. For a time, after the 
Restoration, Harrington was imprisoned, and he died 
in unmerited obscurity ; but his ideas survived him. Parts 
of his project were reflected in the constitutions of our 
American Colonies — Carolina, New Jersey and Pennsyl- 
vania — and his authority was cited in the discussions that 
attended the formation of the American constitution. 
“ His works,” it has been said, “‘ formed the political Bible 
of Otis and John Adams,” and during the French Revolu- 
tion they supplied Sieyés with many of his ideas. They 
were studied with appreciation by Grote, our English 
champion of the ballot, which was introduced into our 
electoral system more than two hundred years after the 
appearance of Oceana. 
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If we return for a moment from Hobbes, Filmer, 
Harrington, Sidney and Locke, to Milton, the great poet, 


and Selden, the great jurist of Liberty, we observe that the 
work they accomplished was distinct but complementary. 
Selden, Coke and their coadjutors in the law courts and in 
Parliament were bent upon two main objects. First they 
sought to establish an independent system of justice, so 
that the Government would have no discretion to interfere 
arbitrarily with the course of the law, and all citizens would 
possess equal rights. ‘Their second purpose was to extend 
the supremacy of Parliament over all questions of taxation 
and finance, and ultimately over policy and administration. 
In Selden’s zeal for liberty we see no trace of fanaticism. 
Compared with Pym or the younger Vane, or Sidney, 
or even Milton, he was a quietist, or at least a moderate. 
And who, looking at the Civil War and its results, can be 
sure that those who shrank from appealing to the sword 
were wrong? No doubt it is as true of liberty as of 
Christianity that the blood of the martyrs is the seed of the 
Church ; and there have been times of persecution when 
brave and constant men have had no choice but to die for 
Liberty or to prevaricate and recant. The path of Liberty 
is strewn with death. Her legendary champions and 
historic heroes include regicides, or tyrannicides, for many 
of whom one can feel only a qualified admiration. 
But mere boldness and physical courage are not in them- 
selves enough to advance a good cause. They need to be 
inspired by rational ideals and controlled by the prudence 
which distinguishes what is practicable from what is 
impracticable — though there are desperate emergencies 
when wisdom itself may approve desperate means and 
violent methods. Who shall say whether English freedom 
owed more to the sword of Fairfax and Cromwell, to the 
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steadfast political wisdom and shrewd tactics of Pym and 
Hampden, or to the genius and learning of Milton and 
Selden ? Or, again, who shall say whether the liberation 
of Italy owed most to Mazzini, Garibaldi or Cavour? 
We can at least be sure that conspiracies to murder, when 
they compass the death of an arbitrary dictator, have sel- 
dom availed to restore liberty or to create a free State. 
The assassination of a Cesar or a Czar, the execution of 
Charles the First and Louis the Sixteenth, are not 
triumphal arches on the high road to liberty. Men are 
too prone to idolise mere bravery and to despise caution. 
Violence brings reaction. ‘The victories of peace have 
often done more for liberty than the victories of war. We 
owe more to the Petition of Right than to Naseby. 

In my previous chapter I reviewed the work of Coke and 
Selden, who used with so much skill their stores of learning 
against the King and his Councillors. They resorted — as 
Liberals have often resorted, and never with greater effect 
— to precedents and traditions in order to stem the reaction 
and rally the nation. Selden was so prudent that his 
detractors imputed to him a lack of courage — as if he could 
have helped his country more by adding to the roll of 
martyrs. Besides, he was no believer in force or violence. 
His Greek motto, which he seems to have inscribed in most 
of his books — they may be seen in the Bodleian Library at 
Oxford — was tmepi trovtds tiv eAcudeplav — “ Liberty in 
Everything,” or “‘ Liberty above Everything,” whichever 
is the correct translation. His life, it has been well said, 


1 Both are possible, but I prefer the second on the analogy of wept 
wAerrov. Had he meant “in or concerning all things,” he would have 
written, I think, év rao or wept mavruv. 

In Anthony Wood’s Athenee Oxonienses we learn that John Selden, “ the 
glory of the English nation, as Grotius worthily stiles him,” had “a very 
choice library of books, as well MSS. as printed, in the beginning of all or 
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was one continuous comment on this text. In social 
relations he encouraged and practised freedom from 
formality and tiresome conventions. As a citizen he 
supported government, save when it abused its power by 
arbitrary encroachments on law or on the rights and 
privileges of Parliament. As a Christian, and a man of 
wide learning in ecclesiastical and civil law, he preferred 
the right of private judgment to priestly or presbyterian 
discipline. As a lawyer and a jurist, he lent powerful aid 
and counsel to the cause of freedom at the Bar and in the 
House of Commons by constructions of the Magna 
Charta and succeeding statutes and of the common law, 
which were always favourable to liberty. He may be said 
to have represented a compromise, or rather a golden 
mean, between the quietism of Cowley and the fierce 
republican zeal of a Vane or a Sidney. 

Milton (1608-1674), by nature a poet and a student, 
untrained in the law courts or in Parliament, was drawn 
into the fight for freedom partly by Puritanism, partly by 
the classics, partly by what he saw in Italy of the Inquisition 
and Galileo. Returning in 1639 from his travels, he was 
most of which he wrote either in the title, or leaf before it, wept wravros 
THv €eAevOepiav : Above All Liberty: to shew that he would examine 
things and not take them on trust.” 

Philip Bliss, who edited the Athena Oxonienses in four volumes quarto 
with additions (London, 1817), writes at the end of Wood’s and Aubrey’s 
accounts of Selden (Vol. III, p. 379): “‘ Wood’s Tory principles have 
induced him to give a very singular and at the same time a very incorrect 
explanation of Selden’s admirable motto: wepi wavros ryv edevOepiav : 
which, says Wood, shows that he would examine things and not take them 
on trust. A very good resolve this, and highly commendable in an anti- 
quary, but I shall take leave to render the words: ‘ Above Everything 
Liberty!’ ‘That is, liberty is dearer to me and more desirable than every 
other blessing : even than life itself: a sentiment worthy not only of Selden, 
but of everyone who calls himself an Englishman.” It is doubtful, how- 


ever, whether Selden would have preferred Liberty to Life, or have echoed 
Patrick Henry’s rhetorical climax: “‘ Give me Liberty or give me Death.” 
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forced, as he said, by the imperious voice of God’s secretary, 
conscience, to leave the field of poetry and join in the 
defence of civil and religious freedom, threatened as it 
was in those tumultuous times not only by monarchy 
and episcopacy, but also by a powerful section of the 
Parliament. So the poet turned pamphleteer to save free 
conscience and intellectual liberty from the narrow 
intolerance of the Presbyterian Party, which dominated 
the Long Parliament and threatened to establish a censor- 
ship hardly less mischievous in his eyes than that of the 
Pope or Archbishop Laud. It was under this impulse 
that he wrote the Areopagitica’ ; and this, too, inspired 
his writings on Church government and divorce. Crom- 
well’s principles of toleration made Milton ready to serve 
the Protector as secretary ; and after Cromwell’s death he 
still preferred spiritual and intellectual freedom under a 
republican dictatorship to the menace of a Parliament 
which would restore the Stuart dynasty. He had justified 
the action of the army and of Cromwell against parlia- 
mentary government and the Presbyterians ; and so, 
naturally enough, on the eve of the Restoration, in propos- 
ing a ready way to establish a free Government, he pre- 
ferred the maintenance of the Republic by the army to 
the restoration of the monarchy by a servile democracy. 
In this tract the blind poet expressed his hope that good 
Republicans would be returned to Parliament, but added 
that if the people refused ‘‘ these fair and noble offers of 
an immediate Liberty,” then Monk should use his faithful 
veteran army for the purpose. When he wrote these 
courageous words, it was almost certain that the majority 
of an elected Parliament, representing the public opinion 
of 1660 and the general wishes of the people, would vote 


1See Part II, chapter i. 
Gr 
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for a restoration of the monarchy. So Milton had to choose 
what seemed to him the lesser evil: ‘‘ More just it is 
doubtless, if it come to force, that a less number compel a 
greater to retain what can be no wrong to them, their 
Liberty, than that a greater number, for the pleasure of 
their baseness, compel a less most injuriously to be their 
fellow slaves.” Monk disappointed Milton’s hopes, and 
was rewarded with a dukedom. In Samson Agonistes we 
have the poet’s last lament on the backsliding of his fellow 
countrymen : 


And what more oft in nations grown corrupt, 
And by their vices brought to servitude, 
Than to love bondage more than liberty, 
Bondage with ease than strenuous liberty. 


Though we can see no reasonable substitute for the rule 
of the majority in a free commonwealth in normal times, it 
is a nice point for the casuist whether at such a crisis as 
that of 1660 it were better that a ninority of good men 
should impose civil liberty on a servile majority who are 
ready to welcome tyranny, or that the minority should 
acquiesce. Ifa true aristocracy of merit were a practical 
form of government, votes would be weighted, so that a 
minority composed of the wise, virtuous and valiant might 
carry the day even at a general election. Happily for 
England, Charles the Second’s reign was less oppressive 
to freedom of conscience than Milton had feared. The 
son did not attempt to revive the Star Chamber or to 
restore that arbitrary system of government which his 
father had established for a time. 

When Algernon Sidney insisted on the natural in- 
equality of men, he was carrying out the line of reasoning 


which inspired Milton’s last pamphlet. Those, he said, 
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who are base, ignorant, vicious, slothful or cowardly, 
ought not to have an equal share in government with the 
generous, the wise, the valiant and the industrious. If 
utility and reason are the foundations of society, then, he 
argued, “‘ detur digniori is the voice of nature.’ 

But it is only when a majority proposes to overthrow 
constitutional liberty —- when a people in a fit of folly and 
desperation proposes, as it were, to commit suicide — that 
the principle which Milton called in aid can be justified. 
Even then it is not likely to succeed. In all ordinary times, 
the remedy of a minority in a democratically governed 
country is the right to convert itself into a majority. 

It is inevitable that the conception of liberty should give 
rise to discussions of equality. From the time of Aristotle 
downwards, demagogues have been rebuked for insisting 
that all men, or at least all citizens, ought to be equal, not 
only in political rights, but as far as possible in power and 
wealth. Before admitting the political theory of equality, 
we have to scrutinise very closely the meaning that is to 
be attached to the word, so that we may understand why, 
as Maitland said, the ideal of equality has never been so 
universally accepted in politics as the ideal of liberty. We 
have to recognise that men and women are not equal. 
They may be born free, but they are not born equal, 
either physically, morally or intellectually. Freedom is a 
practical ideal — equality is not ; for men can make them- 
selves free, but they cannot make themselves equal. The 
most that a Government can do is to reduce inequalities of 
wealth and opportunity. The “ levellers ” in Cromwellian 
England were only advanced Radicals. It has been 
reserved for the Bolsheviks to show in a huge country 
like Russia how much private property an armed and 


1 Algernon Sidney’s Discourses on Government, II. 1. 
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all-powerful dictatorship can confiscate, and how low a 
standard of living it can impose upon all except the 
the governing classes. But, though it has gone far 
to deprive its subjects of liberty and property, the 
Soviet dictatorship has failed to equalise their incomes. 
The Marx-Lenin ideal of economic equality has not been 
attained. It is not by repudiation of debts and confis- 
cation of property, but by applying a just system of 
taxation, and by providing for equality of opportunity 
that the wealth of a progressive community can be more 
fairly distributed. 

Before passing from the seventeenth century, which, 
after long struggles, saw the foundations of British liberty 
firmly laid by the Habeas Corpus Act, by the suppression 
of the censorship, by a limitation of the monarchy, by the 
establishment of parliamentary supremacy, and by the 
creation of an independent judiciary, we may pause for a 
moment to reflect on the ideals of an Englishman who only 
asked for private liberty. 

Abraham Cowley, poet, scholar and essayist, who 
retired to the country from Court politics to enjoy private 
liberty on a modest income, was fond of musing and 
writing about the miseries of greatness and the servitude 
of wealth. His essay on Liberty begins with two defini- 
tions : 


“The liberty of a people consists in being governed by laws 
which they have made themselves, under whatsoever form it be of 
government ; the liberty of a private man in being master of his 
own time and actions, as far as may consist with the laws of God 
and of his country.” 


Cowley reconciles religion with the claim to natural 
liberty — “‘ men are born free ’’ — by saying: “‘ this liberty 
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of our own actions 1s such a fundamental privilege of 
human nature that God Himself, notwithstanding all His 
infinite power and right over us, permits us to enjoy It, and 
that too after a forfeiture made by the rebellion of Adam.” 

Some, he adds, are forced by hunger to sell their birth- 
right of freedom. Others enslave themselves in pursuit of 
power, money or pleasure. The case of ambition reminds 
Cowley of a sentence in Sallust about men who are “ con- 
tent to purchase domination over others at the price of 
their own servitude.’? It was Swift who remarked that 
climbing is performed in the same attitude as creeping ; 
but in almost every age satire has exposed the depths of 
moral humiliation to which not only the baseborn and the 
penniless but even wealthy patricians will stoop for the 
sake of office. ‘It is the nature of ambition ”’ — Cowley 
is paraphrasing Sallust — “ to make men liars and cheaters ; 
to hide truth in their breasts, and show like jugglers 
another thing in their mouths ; to cut all friendships and 
enmities to the measure of their own interest, and to make 
a good countenance without the help of goodwill.”’ All 
this is very true of a tyranny, both of the tyrant himself and 
of his creatures — those who rise about him by favour. A 
form of government which excludes flatterers from favour 
and place-hunters from office has yet to be invented. 
But in a free democracy, though demagogues abound, men 
of virtue and public spirit may and do rise to high stations 
without deceiving their constituents, deserting their party 
or surrendering their principles. 

Wealth, or at least an independent fortune, has often 
served the cause of liberty ; but the pursuit of wealth 
corrupts and enslaves the mind. Seneca, who knew what 
he was talking about, said: ‘‘ A great fortune is a great 


1 Dominationis in alios servitium suum mercedem dant. 
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servitude.” On the ladder of preferment, whether it be 
to office or riches, each rung may seem like a step to free- 
dom, but this, according to Cowley, is but a deception ; 
‘for if a groom serve a gentleman in his chamber, that 
gentleman a lord, and that lord a prince, the groom, the 
gentleman and the lord are as much servants one as the 
other.” The differences in wealth and dignity are no more 
than the differences between a plain, a rich and a gaudy 
livery. A true freeman and a true gentleman is not one 
who blindly follows his pleasures, but one who rationally 
guides them ; not the ambitious man, nor the covetous 
man, nor the voluptuary — they are slaves — but the wise 
man who rules over himself : 


Who governs his own course with steady hand, 

Who does himself with sovereign power command ; 
Whom neither death nor poverty does fright, 
Who stands not awkwardly in his own light 
Against the truth: who can, when pleasures knock 
Loud at his door, keep firm the bolt and lock. 
Who can, though honour at his gate should stay 

In all her masking clothes, send her away, 

And cry, Begone, I have no mind to play. 


It is not surprising that poets and scholars like Horace 
and Cowley, who lived under a more or less autocratic 
Government, yet under laws which ensured reasonable 
security to those who refrained from meddling in high 
politics, should have agreed that the most enviable con- 
dition of life is one of moderate plenty ; for it saves a man 
from dependence upon favour or charity, and yet excites no 


1 A free translation by Cowley of some famous lines in Horace’s Satires, 
Book II, 7, beginning “ Quisnam reitur liber?” Persius, a truer Stoic 
than either, develops the thought in a fine passage beginning: “ Lidertate 
opus est” (Satire V. 73). 
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envy. Liberty for them was a purely personal possession. 
They had little in common with the sterner character of 
Milton ; for they were imbued neither with public spirit 
nor with any craving for political liberty, still less with that 
se@va indignatio against tyranny in Church and State which 
drove Milton from poetry into politics in 1641. But, 
human nature being what it is, we should not expect high 
standards of public conduct from any except a few choice 
spirits in an era of servility and compliance.t There are 
still many nations, and many citizens in the most advanced 
of our self-governing communities, who undervalue 
political liberty. They would prefer a life of ease, un- 
troubled by popular movements, if only they could be 
certain that their personal safety and property would be 
secure under a benevolent despot in what the Germans 
have called a “‘ Rechtstaat.”” A democracy is too disturb- 
ing, too tumultuous, too strenuous for the pleasure-loving 
quietist ; but there is no peace or happiness for him in a 
modern tyranny — in such a State, for example, as Naples 
under Bomba, Russia under Stalin, or Germany under 
Hitler. Experience shows us that even poets, scholars and 
scientists must seek refuge in lands where representative 
institutions flourish, where Governments are responsible 
to Parliament, and Parliament to the people. 


II 


If the seventeenth century was an age of religious and 
political warfare, and of fierce contention between the 
ideals of freedom and authority, ending in England with 
the definite establishment of parliamentary government 


1 Cf. Macaulay’s observations on the politicians of the Restoration in 
his essay on Hallam’s history. 
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and civil liberty, the eighteenth century was for all Europe 
an age of advancing rationalism and declining superstition. 
Almost everywhere intolerance abated, persecution became 
less oppressive, Governments less cruel and inhuman. 
Unhappily, it ended in fire and smoke ; for the fire of the 
French Revolution destroyed much that was good, and the 
smoke obscured much that was bad. In Acton’s judgment, 
“the finest opportunity ever given to the world” was 
thrown away. A vain passion for equality shattered hopes 
of freedom. The rigid theory of equality, often associated 
with atheism and with a rejection of all moral codes, has 
been, perhaps, since the Terror, the most formidable 
foe of civilisation. Even before its conversion into a 
system by Lenin, this theory, the theory of Karl Marx, was 
described by Acton as “the most dangerous enemy 
lurking in our path.” 

But we are digressing, and we must hasten to a con- 
clusion. In the chain of philosophy which connects Milton 
with Mill the last important links are Locke, Burke, 
Adam Smith and Bentham. John Locke’s Letters on 
Toleration (the first of which was written in Holland, 
where Locke took refuge during the reign of James the 
Second) maintained that the civil magistrate’s proper 
jurisdiction does not include the regulation of religious 
worship or the control of religious beliefs, except in so far 
as the worship or the belief endangers and obstructs civil 
government. Locke maintained that the provinces of 
politics and religion — the things that belong to Cesar and 
the things that belong to God — are perfectly distinct and 
easily distinguishable. Those who refuse to make the 
distinction are “‘jumbling heaven and earth together.”’ 
The logical result of his argument — so sharply does he 
draw the line between civil and religious functions — would 
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be the disestablishment of religion. As one of his bio- 
graphers,? puts it, ‘‘ the independence which he claims for 
all religious societies would be inconsistent with the 
control which the State always has exercised, and always 
must exercise, in the affairs of any spiritual body on which 
it confers special privileges.” At the same time, Locke 
so far yielded to the current opinion of the governing 
classes in England after the Revolution as to allow certain 
exceptions, including the case of those Churches and sects 
which refused toleration to others or recognised a foreign 
sovereignty. Persons who denied the existence of God 
were also excluded from toleration, on the ground that 
‘“ promises, covenants and oaths, which are the bonds of 
human society, can have no hold upon an atheist.” Under 
these exceptions, Roman Catholics, atheists and some sects 
of Antinomians were excluded ; but Locke’s Le#ters and 
the Act of Toleration marked a great advance, though more 
than a century and a half were to pass before full rights of 
citizenship, including capacity to hold any office in the 
State, were conceded to all Englishmen, whatever their 
religious opinions. 

Locke’s philosophy of Church and State was a com- 
promise which satisfied the ruling classes in the eighteenth 
century ; and most of the Whig nobility came to regard 
the British Constitution (under their guidance) as very 
nearly perfect. Even Burke, though for a time he stood 
up courageously against George the Third and his Court, 
and though he did something to abate corruption, was well 
satisfied on the whole with the political system of the old 
Whigs, to whom he appealed in one of his later tracts. 
Yet Burke deserves a place among English libertar- 
lans, even though of all lovers of liberty and of all 


1’ Thomas Fowler. 


106 LIBERTY AND TYRANNY 


reformers he was the most conservative, the least abstract, 
always anxious to preserve and renovate rather than to 
innovate. In politics he resembled the modern architect 
who would restore an old house instead of pulling it down 
to construct a new one on the site. Civil freedom he 
described as a blessing and a benefit, not an abstract 
speculation. Far from resembling those propositions in 
geometry and metaphysics which admit of no middle way 
or compromise, but must be true or false in all their 
latitude, ‘‘ social and civil freedom,” he said, “ like all 
other things in common life, are variously mixed and 
modified, enjoyed in very different degrees, and shaped 
into an infinite diversity of form according to the temper 
and circumstances of every community.” Like other 
duties and pleasures of life, ‘‘ liberty, too, must be limited 
in order to be possessed. The degree of restraint it 1s 
impossible in any case to settle precisely. But it ought to 
be the constant aim of every wise public council to find out 
by cautious experiments, and rational, cool endeavours, 
with how little, not how much, of this restraint the com- 
munity can subsist. For liberty is a good to be improved, 
and not an evil to be lessened.”’ 

With Edmund Burke (1729-1797) we may compare 
his contemporary, Adam Smith (1723-1790), whose 
Wealth of Nations has exerted a far greater influence on 
political economy and public finance than any book which 
has been published since his time. Though Burke as a 
statesman favoured freer trade, he made no attempt to 
reform the fiscal system. It was Adam Smith who pro- 
vided the arguments and the foundations on which Pitt, 
Peel and Gladstone afterwards built. It was he who 
showed that taxes and restrictions on trade impoverish a 
country, and that the less Government interferes with 
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commerce the better. Adam Smith’s argument for in- 
dividual liberty to trade 1s based partly upon history and 
experience at home and abroad, partly upon a demon- 
stration, which appeals to our common sense, that wealth 
cannot increase or society progress unless individuals are 
allowed to exchange their surplus products freely. Free 
trade and economic liberty are the practical conclusions 
drawn by Adam Smith from the principle of the division 
of labour. That principle was expounded by Plato in 
some fascinating pages of the Republic, but it came as a 
new gospel to the world in 1776. In England it made 
almost at once a profound impression ; and there is little 
doubt that, but for the war with France, Pitt would have 
anticipated Peel by emancipating British trade from pro- 
tection. 

Adam Smith, like his friend Hume, was a precursor 
of the utilitarian school. But he did not share either the 
political scepticism of Hume or that reverence for ancient 
institutions and practices which made Burke so tender a 
critic even of the abuses he undertook to reform. Indeed, 
Adam Smith was an enthusiastic Liberal, and his ideas, 
not only on political economy, but on colonial and foreign 
policy, were adopted a generation later by the Philosophical 
Radicals, and after them by the Manchester School. 
Both were inspired by a genuine passion for Liberty, and 
a genuine belief in the virtue of representative institutions. 
The originator of the Philosophical Radicals was Jeremy 
Bentham (1748-1832), a utilitarian in morals, in jfuris- 
prudence and in the science of government. He gathered 
round him many able disciples and friends, like Romilly, 


1 Cf. Burke’s protest at the time of the French Revolution against the 
assumption that the decision of everything by a majority vote is “a law of 
our original nature.” 
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James Mill and his greater son, John Stuart Mill, George 
Grote, the historian of Greece, Molesworth and many 
others, who helped to translate his theories into practice, 
and not only to sweep away abuses and corruptions, but to 
lay the foundation of a reformed Parliament and a reformed 
system of local government. Soon after Bentham’s death, 
which coincided with the passing of the great Reform Bill, 
Richard Cobden began to take part in politics, and made 
himself leader of the free trade movement by organising 
the Anti-Corn Law League. With the help of his friend, 
John Bright, the greatest of English orators, and many 
others, he preached the doctrines of Adam Smith through- 
out the country and eventually converted Sir Robert Peel 
and Parliament to free trade. 

John Morley, who was a favourite disciple of J. S. Mill, 
as well as Cobden’s biographer, said that it was their view 
of policy as a whole, in connection with the movements of 
wealth and industry at home and abroad, that distinguished 
Cobden and his allies from the Philosophical Radicals. 
Joseph Hume had anticipated Cobden by his attacks on 
wasteful or extravagant expenditure ; and Molesworth, who 
afterwards joined Lord Aberdeen’s Government, was also 
closely associated with the Manchester School. He 
worked hard in Parliament to carry out Bentham’s watch- 
word, “‘ Emancipate your colonies,’’ and his searching 
exposure in 1848 of our irritating interferences with the 
Colonies and our unnecessary expenditure on their defence 
and management was reprinted by the Financial Reform 
Association as an exposition of Cobdenic policy. Morley’s 
biography of Cobden lays a good deal of emphasis on the 
distinctions between his political philosophy and that of 
Mill. I myself once summed up the difference and the 
connection between these two Schools by saying that the 
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It is difficult to say whether English liberties owe more 
to Adam Smith and Richard Cobden than to Jeremy 
Bentham and John Stuart Mill. The marvellous growth 
of national wealth and popular welfare in the eighty years 
following the Reform Bill of 1832, and the success of the 
political and administrative reforms which followed that 
measure, were intimately connected. But for the Reform 
Bill, neither the repeal of the Corn Laws nor the emanci- 
pation of British trade could have been accomplished, nor 
could the new democracy and the new local authorities 
have grown and flourished as they did without that vast 
extension of industry and commerce which provided ample 
revenues for their beneficent activity. In the wreckage of 
the Great War much has disappeared, but the people of 
Great Britain are still politically free. The destinies of the 
country remain in the hands of its citizens, and the political 
genius which helped the nation to recover from the 
struggle with Napoleon should enable it to avert the calami- 
ties that have overtaken the people of Germany and to 
regain the ground lost since the economic blizzard of 
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CHAPTER IV 
TYRANTS ANCIENT AND MODERN 


I 


TYRANNY is a weed that may grow in any age, in any 
climate and on any soil. Its characteristics, the causes that 
produce it, the means by which it is maintained and over- 
thrown, recur with startling significance. The new 
fashions are very like the old. The new faces are strangely 
familiar to students of history. Many names have been 
given to absolute rulers in the past, and many of them are 
recalled in the nomenclature of our own day. ‘“ Mon- 
arch,”’ “‘ tyrant,” and “ despot” are Greek ; ‘‘ emperor,” 
‘* dictator ’’ and “ duce”? come from Rome. The Germans 
call their leader Fuhrer. The type of usurper-tyrant who, 
by a plebiscite or a coup d'état, gains control of a more or 
less self-governing country, may be said to have been 
invented, along with the words “ tyrant” and “ tyranny,” 
by the ancient Greeks. They distinguished him from the 
Homeric “ King,” who was no despot, but a shepherd of 
his people. 

Everyone acquainted with classical literature knows 
the story of Phalaris and the brazen bull. For Greeks 
and Romans alike he served as the type of an inhuman 
despot — ‘“‘ the most cruel of all tyrants,”’ as Cicero called 
him in one of his orations. According to tradition, which 
there is no reason to dispute, Phalaris made himself master 
of Agrigentum — now Girgenti — in Sicily, about the year 
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571 B.c. Among his instruments of torture and intimida- 
tion was a brazen bull, in which he roasted political 
offenders or suspects. But when Perilaus, an artificer of 
the town, who had made the bull, asked for a reward, 
Phalaris had him put into the bull to test its efficiency. 
For eighteen years the city endured the rule of this 
monster, but at last the people rose and burnt him in his 
own bull. 

Afterwards the Carthaginians conquered Sicily and 
carried off the bull. When they in their turn were con- 
quered by Scipio, he restored the bull to the Agrigentines 
and hinted that they would be happier as subjects of Rome 
than as slaves to a native despot. The bull, he added, 
should serve as a monument of both Sicilian cruelty and 
Roman clemency. The question whether one should 
prefer to be treated unjustly or barbarously by a native or 
a foreign tyrant 1s open to discussion. Byron in his Jsdes 
of Greece favoured the former ; but then he founded 
his choice on a Miltiades, not on a Phalaris or a Bomba : 


The tyrant of the Chersonese 

Was freedom’s best and bravest friend ; 
That tyrant was Miltiades ! 

O that the present hour would lend 
Another despot of the kind ! 
Such chains as his were sure to bind. 


In his True History, Lucian tells us that, when the 
damned broke out of hell, they were headed by Phalaris 
the Agrigentine. But Lucian also invented a delicately 
satirical story about the brazen bull. Phalaris, he pretends, 
sent the bull to Delphi as an offering to Apollo, so that the 
priests of Apollo might offer up prayers and sacrifices for 
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him and “set up the bull in a fair place, in the temple- 
close, that all may know how I deal with evil men and 
how I requite them for their wicked excesses.”’ 

The speech that Lucian puts into the mouth of Phalaris 
and the story of the embassy to Delphi are pure fiction. 
But fiction is here true to nature, and the excuses of 
Phalaris have been repeated over and over again by 
apologists seeking to justify similar barbarities in similar 
circumstances. We may compress the speech into a few 
sentences. 


“When I first put myself at the head of the State,” said 
Lucian’s Phalaris, “ to save the city from factions, I secured 
obedience. I ruled, and the city was free from party strife. Even 
against former conspirators I did not employ executions, banish- 
ments or confiscations of property. I built aqueducts and adorned 
the city with buildings. I strengthened its walls, increased its 
revenues, took care of the people’s morals, and entertained them 
with shows and festivals. Having put everything right, I was 
planning to retire when conspirators began to collect arms and 
plot against me and intrigue with other cities to depose me. 
Apollo showed me the plot in dreams, and the conspirators under 
torture confessed that they intended to tear me to pieces. 

“Since then I have taken measures of self-protection, and 
punish all who plot against me. So I am charged with cruelty, 
and the word ‘tyrant’ is used against me as a term of reproach. 
They forget that there are good tyrants as well as bad ones, and 
that law and order would be useless if unattended by fear and the 
expectation of punishment. You must not think that I take 
pleasure in having men flogged and killed, or hearing their 
groans. Have I not shed tears on such occasions ? When one is 
kindly by nature and harsh by necessity, it is much harder to 
punish than to be punished. And as for inflicting unjust penal- 
ties, you may be sure I would rather die than punish the innocent. 
Touching my gift to Delphi, let me tell you how I got the bull. 


There was one Perilaus in our town, a good metal-worker, but a 
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bad man, who thought to do me a favour by inventing a new 
punishment. So he made the bull. It was a fine piece of art 
and a close copy of nature. At sight of it I cried : ‘We must 
give it to Apollo,’ but Perilaus then showed me its purpose. He 
opened the bull’s back, and said : ‘ If you wish to punish anyone, 
lock him in the bull and have a fire lighted underneath. The man 
will groan and make sweet music for you, and you will be enter- 
tained while he 1s being punished.’ I was disgusted at his wicked 
ingenuity, and told him to get inside the bull. Then I locked 
him in and had a fire kindled underneath, saying : ‘ Take the 
reward you deserve, and play the first tune yourself.’ So the 
fellow got his deserts. I had the bull purified, and now send it 
to you, men of Delphi, to be dedicated to Apollo. I beseech you 
to accept the present, and to pray for me and my city.” 


Then follows a pretty little speech by a citizen of Delphi 
who pleads for Phalaris, and exhorts the officials of the 
shrine not to insult him by refusing such a gift to their 
god —a gift which should be a lasting memorial of the 
finest workmanship, of the wickedest invention, and of 
just punishment. Rejection would be sacrilege, and 
besides, it would give Delphi an 1ll reputation for quibbling 
over gifts merely because evil rumours had been spread 
about the tyrant’s murders and robberies and abductions 
and other acts of violence. 

From the case of Phalaris, the first and worst of the 
Greek tyrants — though Lucian has given him a modern 
flavour — we pass to the critical account of Greek tyrants 
and Greek tyranny in Aristotle’s Po4zics. ‘Thisisstilla classic, 
and nothing that has since been written about tyrannies 
can compare in value with Aristotle’s analysis. He is still 
the master of all who study politics in the dry light of 
recorded experience. His power as a thinker 1s only 
rivalled by his painstaking and scientific accuracy as an 


observer. He travelled about the Greek world collecting 
Hr 
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and comparing the constitutions of the City States. They 
were very numerous, and most of them had experienced 
successive revolutions in which tyrants had for a time 
obtained the upper hand. Aristotle’s cautious generalisa- 
tions on the aptitude of men for self-government, and on 
the advantages or disadvantages of the various constitutions 
which he examined, abound in applications to a civilised 
world some twenty-three centuries older and far more 
extensive than that upon which he philosophised. He 
saw many varieties of good and bad constitutions, many 
degrees of good and bad government. He saw too the 
futility of thinking that any one form of government could 
be adaptable or appropriate to all communities or terri- 
tories without regard to climate, geography, race, times 
and circumstances. 

Among the differences between our best Governments 
and the City States of Greece before they were engulfed 
in the Roman Empire, two are sufficiently obvious. 

Modern democracies, in contrast with those of ancient 
Greece, are based upon the free participation in govern- 
ment of all the inhabitants. In Great Britain, for example, 
all adult men and women, except of course foreigners, are 
entitled to vote and to hold public offices, and to sit — if 
they are elected by any constituency — for Parliament. 
But even the most democratic of Greek City States were 
based, economically and politically, upon the institution of 
slavery ; and in most of them the slaves were more nu- 
merous than the citizens. Secondly, a modern democratic 
State, to overcome the difficulty of size, has adopted the 
principle of representative government. Instead of an 
assembly like the Athenian, which all citizens were entitled 
to attend, there is a Parliament of a few hundred members 
elected by a popular vote. The share of an English citizen 
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in his national government is necessarily less than that of an 
Athenian ; but the elected councils in local areas — 
counties, towns and villages — give public-spirited men and 
women ample opportunities of taking part in local self- 
government if they are unable or unwilling to throw them- 
selves into national politics. 

But, after allowing for these important differences, the 
most casual reader of Aristotle’s Poftics must be struck by 
the resemblances and impressed by the applicability to 
modern conditions of much that he said. 

Democracy, he tells us, is based on the principle of 
equality. Political equality is conceded to all, and hence 
arises the erroneous notion of absolute equality. Because 
men are equally free, they claim to be absolutely equal. 
When this false and absurd doctrine becomes prevalent, 
there is sure to be trouble. The best men are not elected 
to office ; the Government deteriorates ; economy and 
efficiency are neglected ; corruption flourishes. A democ- 
racy is then in danger of being subverted, and the State 
may fall into the hands of a tyrant or of an oligarchy. 
When the finances become embarrassed, the idea of 
equality readily lends itself to a confiscation of private 
property as a method of relieving the mass of poverty. 
Confidence is destroyed ; things grow worse, until per- 
haps some demagogue, popular either as a military hero 
or as a mob orator, gets himself proclaimed tyrant. 

Though some of the Greek tyrants were good, or at 
least performed useful services, tyranny, in Aristotle’s 
Opinion — and he had studied despotic power not only in 
Greece, but at the Court of Philip of Macedon, where he 
was tutor to Alexander the Great— unites the vices of 
democracy and oligarchy. A tyrant is worse than a 
monarch, because a monarch’s power 1s usually more 
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limited and less arbitrary than a tyrant’s. A tyrant is 
mistrustful. He is always afraid of conspiracies, and 
assassinates because he is afraid of assassination. He is 
apt to need more money than he can get by just taxation ; 
consequently he is driven to injustice and confiscates the 
property of rich men. 

Aristotle was no Machiavelli, but he recites some pre- 
scriptions, borrowed by the Greeks from Persian and 
other oriental tyrants, for the preservation of a tyranny, 
such as these : 

The tyrant should lop off the heads of those who are too 
high, and put to death men of spirit. He should not allow 
the people to be educated ; he should prohibit literary 
assemblies and debating clubs ; he should guard against 
anything which might inspire courage or confidence among 
his subjects ; he should keep them under observation, 
know what they are doing, and teach them to be humble ; 
he should employ male and female spies and eaves- 
droppers, especially in places of common resort ; “ for 
the fear of informers prevents people from speaking their 
minds ; and if they do, they are more easily found out.” 

Another tyrannic art was to sow quarrels, to embroil 
friends with friends, set the poor against the rich, or the 
rich against one another. A tyrant should impoverish his 
subjects by taxing them for the support of his armed 
guard, and keep them hard at work, so that they would 
have no leisure for conspiracies. A Greek tyrant was 
fond of making war, so that his subjects might have some- 
thing to occupy their minds ; “‘ and whereas the power of 
a King is preserved by his friends, it is characteristic of a 
tyrant to distrust his friends, because he knows that all 
men want to overthrow him.”’ In further delineation of the 
tyrant’s character, Aristotle observes that tyrants are fond 
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of bad men, because they love to be flattered ; and no 
one who has the spirit of a freeman in him will demean 
himself by flattery. A good man loves others, but he does 
not flatter them. A tyrant dislikes all who have dignity 
or independence. He wants to be alone in his glory. 
Anyone who betrays a sense of dignity or asserts his inde- 
pendence encroaches upon the tyrant’s prerogative, and 
therefore such men are hated and feared by tyrants. 

But these rules and arts of tyranny are by no means com- 
mended by Aristotle. Politicsand political organisations or 
States exist in his eyes, and deserve to exist, only as means 
of extending happiness and all kinds of excellence. He 
holds that a well-constituted and well-governed State which 
promotes popular welfare—the noblest good of the greatest 
number, as Mill would have said—is more likely to last than 
a badGovernment. And so, after stating the odiousrules by 
which nearly all tyrants try to maintain themselves in power, 
he suggested a series of wise and conciliatory measures by 
which a good tyrant or a good king might establish him- 
self in the esteem of his subjects. Thus, he should be 
careful of public money ; he should at least appear to lead 
a respectable life, avoiding intoxication and other excesses; 
he should enrich the city with fine buildings ; he should 
display zeal for religion without seeming to be weakly 
superstitious ; he should reward citizens for virtuous 
actions and take care that punishments are inflicted, not 
by himself, but by officers of State and judges ; his con- 
duct should be dignified, and he should refrain from out- 
rages upon individuals, and especially upon those who are 
high-spirited and ambitious. For men who have been 
insulted will often attempt to assassinate the tyrant at the 
risk of their own lives, or to lead an insurrection. To 
guard himself against such attempts, the most elaborate 
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precautions have to be adopted. Terror begets terror, and 
tyranny tyrannicide. Cromwell’s life was perpetually 
threatened by the doctrine that “ Killing no Murder” 
applies to a usurper. ‘‘ They that take the sword shall 
perish with the sword ” is a warning of Holy Writ against 
all who govern by arbitrary force rather than by law and 
justice. History tells us that two-thirds of the Roman 
Emperors met with a violent death. The Byzantine 
Emperors and the Turkish Sultans were, if anything, less 
fortunate. Aristotle had in his mind hundreds of ex- 
amples from several centuries of Greek history when he 
declared that the two worst forms of government — 
oligarchy and tyranny — are the least durable. Only in four 
cases that he knew of had a tyrant or a dynasty of tyrants 
lasted more than eighteen years. Most of the tyrants had 
been expelled or killed after a very short time. 

We cannot wonder, then, that all tyrants, ancient and 
modern, have taken extraordinary precautions to guard 
themselves against assassination. One modern illustration 
will suffice. The Times of July 1st, 1935, printed the 
following from its correspondent at Munich under date 
June 3oth : 


‘* Herr Hitler paid an unannounced visit to Munich yesterday. 
... Extraordinary precautions were taken against undesirable in- 
truders. ‘The road from Munich to Holzkirchen, 17 miles long, 
was lined on both sides by regular police, 8.8. (Nazi Guards), 
S.A. (Brown-shirts), and Austrian $.A., who for the first time 
since last July were seen at an official function. At the part of 
the road which cuts through dense forest every other man faced 
the thicket.” 


Several unsuccessful attempts have been made on the 
lives of Mussolini and Hitler. Lenin, the greatest and, 


TYRANTS ANCIENT AND MODERN IIlg 


with the possible exception of Mussolini, the ablest of the 
post-war dictators, was wounded by an assassin and died 
after a lingering illness. 

Who, then, can wonder that tyrannicide is as old as 
tyranny, or that usurpers who employ the Terror are 
often struck down by their own weapons? An English 
writer, Mr. R. Comyns-Carr, who has recently collected a 
good deal of information: from ancient, medieval and 
modern history, concludes that “ regicide will always have 
its place in revolutionary tactics,’ just as arbitrary execu- 
tions and assassinations are always likely to accompany 
arbitrary systems of government. A usurper seeks safety 
for himself by inspiring Terror. In his treatment of 
opponents and suspects he justifies himself by necessity ; 
but if necessity, the tyrant’s plea, “‘ excuse his devilish 
deeds,” it is not surprising that the cult of tyrannicide 
should remain a living force and make an appeal to public 
opinion. Desperate evils, it is said, require desperate 
remedies. But in this case the remedy 1s seldom effective. 
Athens in the height of its glory sang the praises of 
Harmodius and Aristogeiton, but they only killed one 
of the tyrants, Hipparchus. According to Thucydides, 
the oppression of Hippias, the other, lasted in an aggra- 
vated form four years longer, and the rule of the Peisis- 
tratids was ended, not, as poetry tells us, by the assassina- 
tion of Hipparchus, but by foreign intervention in sup- 
port of a popular rising against Hippias. 

The fame of Harmodius and Aristogeiton was eclipsed 
when Brutus and Cassius slew Julius Cesar — a deed which 
gave the sanction of Roman Republicanism to the practice 
of tyrannicide, and could be invoked by champions of 


1 See his article on “The Cult of Assassination” in The Nineteenth 
Century, September 1934. 
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popular liberty against Charles the First and other mon- 
archs who have perished by the axe or the sword. Machi- 
avelli recommended assassination as a political weapon. 
St. Thomas Aquinas defended tyrannicide. Jesuit writers 
applied the doctrine to royal heretics. The assassination of 
Czar Alexander the Second by Nihilists was praised by a 
German anarchist, Johann Most, as a “ Brutus-like ” and 
heroic deed. Even Mazzini, to compass Italian freedom, 
was willing to include assassination among his methods. 
He denied, indeed, that the Theory of the Dagger had 
been sanctioned in Italy ; but who, he asked, in reply- 
ing to a letter from Cavour, can blame an oppressed 
people when they are driven to desperate means of ven- 
geance ? In one passage Mazzini’s prose rises to a lyrical 
ecstasy : 


“ Holy in the hands of Judith is the sword that cut short the 
life of Holofernes ; holy the dagger that Harmodius crowned with 
roses ; holy the dagger of Brutus ; holy the knife of that Sicilian 
who struck the first blow at the Vespers ; holy the arrow of ‘Tell. 
When all justice is dead, and a tyrant by terror annihilates the 
conscience of a nation and God who willed it free, and when one 
man, pure of hate and every lower passion, inspired only by 
reverence for his country and for the eternal human right in- 
carnate in him, stands up face to face with the tyrant and cries : 
‘You are torturing the millions of my brothers ; you hold back 
what God decreed for them ; you destroy their bodies and corrupt 
their souls ; through you my country suffers daily agony ; you 
are the centre of a whole edifice of slavery, dishonour, and crime — 
I cast down that edifice in destroying you’ — I recognise, in that 
manifestation of fearful equality between the master of millions 
and a single individual, the finger of God.” 


Whether violence is justified by violence, or murder by 
murder, certain it is that the death of a bad tyrant is seldom 
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regretted even by good men who would never conspire to 
deprive a public enemy of his life. It is in the nature of 
terror that it creates counter-terror and of violence that it 
provokes revenge. Only when his subjects and fellow 
citizens are secure from arbitrary arrest, imprisonment, 
torture and death, can an absolute ruler hope to be free 
from the daily fear of assassination. Even at night the 
sword of Damocles hangs above his head. No doubt Herr 
Hitler’s excuse for executing without trial many of his old 
friends in the Nazi Purge of June 1934 was his belief that 
they intended to kill him, or at least to fling him from his 
pedestal. Was the excuse a justification ? 

Weare reminded of Plato’s tyrant. When he is rising to 
power he professes every sort of affection for flatterers and 
tools. When he has gained power his friendship proves as 
false as his friends. He never tastes of true friendship. 
‘From having power he becomes of necessity more 
jealous, more faithless, more unjust, more friendless, 
more impious than he was at first... . He is 
supremely miserable and makes everybody as miserable 
as himself.” 

Plato, who despised democracy, dreamed of a day when 
philosophers should be kings and kings philosophers. In 
the two States which he fashioned (the Republic and the 
Laws) individual liberty would have been more or less 
extinguished. There could have been no university like 
that of Athens, where all the schools of philosophy 
flourished ; where Platonists, Aristotelians, Cynics and 
Stoics were allowed to lecture freely and to criticise one 
another’s doctrines while they expounded their own. 
Plato’s dislike of democracy is partly explained by his 
theory that an excess of liberty leads to tyranny and 
slavery. All the vices of modern dictatorships rise before 
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our eyes as we read his description of a public tyrant in 
the ninth book of the Republic. 

Once, and perhaps once only, in the person of the 
Roman Emperor Marcus Aurelius, has the vision of a 
liberty-loving philosopher-king been realised. We know 
from his Meditations how earnestly he sought to reconcile 
liberty with authority. He had learnt from his wise and 
good tutors to admire Thrasea and Helvidius and other 
Roman champions of liberty, and to value fonyopia — 
a Greek word with no English equivalent, which signifies 
the right of all citizens to express their opinions freely in 
public. Marcus Aurelius treated the Roman Senate with 
great respect, and conceded general toleration to all 
religious sects and philosophers with one melancholy 
exception, that of the Christians, whose opinions had been 
banned by his predecessors on the ground that they sought 
to overthrow the religion and institutions of the Empire, 
then the bulwark of peace and civilisation.! 

The reign of Marcus Aurelius falis within that Golden 
Age of the Roman Empire from a.p. 96 to 180, when 
most of the civilised world was administered by five good 


autocrats. “The condition of the human race” during 
this period, wrote Gibbon, “ was most happy and pros- 
perous. ... Ihe vast extent of the Roman Empire was 


governed by absolute power under the guidance of Virtue 
and Liberty. ... The forms of the civil administration 
were carefully preserved by Nerva, Trajan, Hadrian and 
the Antonines, who delighted in the image of liberty and 
were pleased with considering themselves as the account- 
able ministers of the laws. Such princes deserved the 
honour of restoring the republic had the Romans of their 
days been capable of enjoying a rational freedom.” 
1J.S. Mill, in his Liderty, dwells on the tragedy of this exception. 
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Unfortunately, they were not. They had lost the 
capacity for government, and our great historian of the 
Decline and Fall of the Roman Empire adds some just reflec- 
tions upon the precarious nature of the happiness which 
its citizens enjoyed during this prosperous period of 
servitude under benevolent dictators who allowed them 
all the freedom they were fit to possess. Before the reign 
of Nerva, especially under Nero and Domitian, the best 
Romans — men like Thrasea and Helvidius, Juvenal and 
Tacitus, Persius, Seneca and Lucan — groaned under the 
oppression of cruel tyrants and suffered exile, persecution 
or death. In the Asiatic provinces the orientals, who had 
never known what political liberty meant, suffered less 
than the Greeks and Romans, among whom republican 
traditions and the sentiments of their freeborn ancestors 
were long preserved. 

After describing how, under the bad Emperors, Romans 
were condemned on the evidence of spies and informers 
for imaginary crimes and real virtues, and how “ their 
infamous accusers assumed the language of independent 
patriots who arraigned a dangerous citizen before the 
tribunal of his country” in order to gain riches and 
honours for themselves, Gibbon contrasts conditions in 
the Europe of his day, which he thought were more 
favourable to freedom : 


“The division of Europe into a number of independent 
States, connected, however, with each other by the general 
resemblance of religion, language and manners, is productive of 
the most beneficial consequences to the liberty of mankind. A 
modern tyrant, who should find no resistance either in his own 
breast, or in his people, would soon experience a gentle restraint 
from the example of his equals, the dread of present censure, the 
advice of his allies, and the apprehension of his enemies.” 
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How far these “ gentle restraints’? operated on Bomba 
and Louis Napoleon, and how far they now operate on 
Mussolini and Hitler, we can only conjecture. But 
undoubtedly modern autocrats — whether they are styled 
emperors, kings or dictators — have to pay far more atten- 
tion to public opinion at home and abroad than the Roman 
Emperors, whose sway was almost coextensive with 
civilisation. Many victims of our dictators have perished, 
but many also have escaped. Banishment or flight, with 
confiscation of property, are at least better than incarcera- 
tion. But when we think of Soviet Russia we feel that 
Gibbon’s antithesis is overstated : 


**’The object of his [the modern tyrant’s] displeasure escaping 
from the narrow limits of his dominions, would easily obtain in a 
happier climate, a secure refuge, a new fortune adequate to his 
merit, the freedom of complaint, and perhaps the means of re- 
venge. But the empire of the Romans filled the world ; and 
when the empire fell into the hands of a single person, the world 
became a safe and dreary prison for his enemies. ‘The slave of 
imperial despotism, whether he was condemned to drag his gilded 
chain in Rome and the senate, or to wear out a life of exile on the 
barren rock of Seriphus, or the frozen banks of the Danube, ex- 
pected his fate in silent despair. ‘To resist was fatal and it was 
impossible to fly.” 


Since the War, exiles from Russia, Italy and Germany have 
poured into free countries ; but large numbers have been 
executed or imprisoned for being Jews, Communists, 
Liberals or pacifists, or for in any way failing to submit 
to the dictatorships. 

‘Wherever law ends, tyranny begins,” wrote Locke. 
In an absolute, or nearly absolute, monarchy, though 
political freedom cannot exist, there may be, as there was 
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in the Roman Empire, a code of law and a system of justice 
which will generally protect subjects from arbitrary 
imprisonment and give them security in the ordinary affairs 
of life. That was so under Augustus, and even in the first 
years of Nero, under the guidance of his tutor Seneca, 
whose precepts to the young Emperor in the essay, De 
Clementia - On Clemency, or Mercy — could hardly have 
been bettered. Clemency, he wrote, is a sign not merely 
of goodness, but of wisdom, in a prince who should desire 
to be loved and esteemed. In a private individual, mercy 
is a shining virtue, just as cruelty (sevitia) is a hideous 
vice. No Roman writer displayed more pity for the slaves, 
or expressed more indignation against the brutality of 
private masters and mistresses. But, as he tried to impress 
on the boy Emperor, the value of mercy or clemency, and 
the evil consequences of cruelty, are incalculably greater 
in aruler than inacitizen. The cruelty of a Roman master 
affected only a few slaves. If a Roman Emperor acted 
like a savage, it would mean war (sevitia est bellum) ; that 
is to say, agony and ruin for countless multitudes. A 
prince with godlike power should imitate the goodness of 
the gods. If he relied on cruelty, force and fear, he would 
multiply his enemies, and, sinking to the tyrant’s level, 
would meet with the tyrant’s fitting fate And so it 
happened ; for when the vices of Nero had culminated in 
the murders of Seneca, Thrasea and other Roman worthies, 
the tyrant fell a victim to the terror he had inspired ; and 
a civil war followed between rival pretenders to the 
Imperial throne. 

The reign of terror and suspicion under Nero, and 
again under Domitian, has been painted in lurid colours 
by Tacitus and Juvenal. The swarms of informers 


1 Seneca, De Clementia, I. 12. 
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(delatores) who poisoned the life of Rome are a familiar 
spectacle to-day in the highly organised dictatorships of 
Europe. 

History and experience alike testify that autocratic 
government is unavoidable where the people are too back- 
ward, too servile, or too lazy to govern themselves and to 
work representative institutions. The best hope of such 
countries, until they qualify for liberty, is that they may 
be governed with justice and mercy by a foreign or native 
sovereign. It has been one of the boasts of Englishmen 
that British rule in India and the Crown Colonies, during 
the fifty years preceding the Great War, maintained an 
equal system of law and justice and an administration 
remarkably free from corruption or favouritism. Again, 
a dictatorship like that of Sulla, or of Cromwell, or even 
of Napoleon as First Consul, may be excused, and perhaps 
justified, by the circumstances of the time as the only avail- 
able means of escape from anarchy and civil war. In our 
own day, a similar case has been made out for Mussolini 
and Hitler. Both are men of the people. In both there 
is a spice of the demagogue, if not of the democrat. Hitler, 
indeed, obtained power originally by a narrow majority 
vote of the German Parliament and people. But even if 
the need of a temporary dictatorship to save the country 
from anarchy or Communism were established and 
admitted in both cases, still their subsequent proceedings 
exemplify the general rule that tyranny is based on force 
and terror and that arbitrary imprisonment and torture 
are its instruments. That being so, it is no wonder that 
tyranny begets tyrannicide. If the tyrant is a terrorist, it 
is often by the hand of a terrorist that he falls. A French- 
man present at the coronation of a Czar saw a vision of the 
unlucky autocrat as he mounted the throne, preceded by 
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the assassins of his father, followed by those of his son, 
and accompanied by his own. 


II 


Modern tyranny pays lip service to democracy. When 
Hitler appointed himself President, he tried to suggest 
that his power proceeded from the people by arranging 
for a plebiscite under conditions which ensured his elec- 
tion. On that occasion, one of the Paris newspapers 
recalled a plebiscite of the French people by Napoleon in 
1804 when he was declared Emperor. After six months, 
the results of the voting were given as about two and a half 
million “ Yeas” to about two thousand ‘‘ Noes.” Napo- 
leon counted in his favour all who did not vote, on the 
principle that silence gives consent. He also allowed 
himself four hundred thousand votes from the Army, and 
fifty thousand from the Navy. Though the soldiers and 
sailors had no vote, he felt that they would certainly have 
voted for him had they been able to do so. 

Seeing that Hitler’s performances had fallen so far short 
of his promises, and that so many hopes had been so bit- 
terly disappointed, it 1s extremely unlikely that the narrow 
majority of Nazis and Nationalists by which he achieved 
his original success in 1933, could have been converted 
into the ninety per cent majority by which the plebiscite 
in the following year confirmed his self-election as Presi- 
dent in succession to Hindenburg. As the Nazi Party 
conducted the election, as there was no alternative candi- 
date, and as there were no opponents or independent 
officials to check the returns, there 1s little ground for 
assuming them to have been correct. Again, there is 
every reason to believe that, in the villages at any rate, the 
electors voted for Hitler because they feared that, if they 
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voted against him, their votes would be detected and they 
would be punished. 

Lastly, if—as the German Press asserted — an over- 
whelming majority of German voters expressed their 
approval of ‘‘ the Leader,” what becomes of the argument 
that Hitler’s dictatorship is necessary in order to save 
Germany from being ruled by the Communists? Even 
if everyone who voted against Hitler in the summer of 
1934 was a Communist, the Communist Party would 
represent only ten per cent of the population. 

It must not for one moment be supposed that the 
continued existence of a tyrant, or of an arbitrary dictator- 
ship, means that a majority of the people are satisfied, or 
that they would not re-establish free institutions if they 
had a free choice. We have shown what are the instru- 
ments of tyranny, and what is the nature of the terror that 
it creates. So long as the Army and the police can be 
relied upon, a tyrant can beat down all opposition and defy 
the opinions of the majority. The many are dumb and 
unarmed ; the few control the Press and the wireless and 
all means of public expression. Hitler still has powerful 
support as the strong man who saved his country from a 
Communist revolution, made it respected abroad, and 
ended the domination of the Jews. Yet the rumblings of 
discontent are heard; and, in the autumn of 1934, 
Hitler’s attempt to “‘ germanise ”’ the Protestant Churches 
was defeated by a spontaneous outburst of conscientious 
indignation, which the Nazi Government was afraid or 
unable to suppress. 

What, it may be asked, are the distinctive features of 
the German dictatorship? Originally, the Nazi creed 
represented a mixture of Nationalism with Socialism. In 
this it resembled Fascism, of which it was a German 
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imitation ; but to the aggressive patriotism of the Fascists, 
Adolf Hitler added an aggressive anti-Semitism which 
involved the oppression, not only of the Jews, but of all 
citizens who could be shown to have a Jewish grandparent. 
Any admixture of Semitic with Aryan blood was counted 
a degradation meriting exclusion from State employment, 
and in many cases from the professions. Once in power, 
Hitler sought to prop up his system by a Terror compar- 
able to that of Soviet Russia, though far more difficult to 
impose on an educated nation which had long enjoyed a 
diversified culture and the amenities of civilised life. After 
a time, when the first blush of Nazi enthusiasm was over, 
the spy system and the censorship became unpopular, 
economic discontent grew, divisions appeared in the ranks 
of the National Socialists and conspiracy raised its head. 

On the last day of June 1934 came the assassinations (or 
executions without trial) by Hitler and Goering of old 
friends and colleagues who had fallen under suspicion. 
The action taken that day by Hitler in Munich and by 
Goering in Berlin had many precedents. Substitute the 
sword, the dagger or the noose for the revolver, and one 
may recall many similar scenes in Rome or Constantinople. 
Though one of the younger victims had been a popular 
hero only a few weeks before, there was not much sympathy 
for the smaller tyrants. On the Sunday, an English 
journalist heard one jocular Berliner remark to another : 
‘“So they’ve started putting each other against the wall 
now ; it was bound to come.” 

On Friday, July 13th, Hitler, in a never-to-be-forgotten 
speech to the German nation, justified his “ lightning 
action ’’ and “ ruthless bloody intervention ”’ to crush the 
revolt. He had himself given the order to despatch the 


leading culprits and to shoot down the mutineers at the 
Ir 
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least sign of resistance. “‘ Everyone must know for the 
future that certain death will be his lot if he ratse his hand 
against the State.” To critics who reproached him for not 
leaving the question of guilt and the punishment of treason 
to a tribunal he answered: “ In that hour I was respon- 
sible for the fate of the German nation, and in those twenty- 
four hours I was therefore the supreme Court of the 
Nation in my own person.” At this point the whole 
Reichstag rose to its feet and cheered lustily. Their 
leader, following Lenin and Mussolini, had put his claims 
almost as high as Anarchy in Shelley’s dream.1 In that 
ghastly masquerade, Anarchy wore a Kingly Crown : 


On his brow this mark I saw— 


I am God, and King, and Law. 


Hitler combined the offices of policeman, judge and 
executioner at that supreme moment, and accepted the 
position assigned him by Genera! Goering’s dictum : 
** Just as a Roman Catholic considers the Pope infallible 
in all questions concerning religion and morals, so do we 
National Socialists believe with the same inner conviction 
that for us the Leader is in all political and other matters 
concerning the national and social interests of the people 
simply infallible.’’2 

According to General Goering, the German people 
showed by their vote (when the Hitler Party with the aid 
of the Nationalists? secured a small majority over the other 
parties at the Reichstag elections in 1933) that they did 
not want to govern themselves. They wanted to be 


1 The Mask of Anarchy. 

2 General Goering’s Germany Reborn, English translation (Elkin 
Matthews, 1934). 

8 The Nazis had 44 per cent, and the Nationalists 8 per cent. 
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governed and led. The organisation of the secret police, 
the censorship of the Press, and the rest of the Terrorist 
machinery, are merely to ensure that they do not change 
their minds. 

That the glamour of a tyranny, which at first certainly 
inspired much enthusiasm among the younger generation 
of Germans, should have worn away when the voluntary 
party organisations were brought under a disciplined 
servitude, when the dulness of life caused by the control of 
newspapers, wireless and the cinemas came to be more 
and more felt, when even loyal partisans began to resent 
the swarms of informers and detectives and the systematic 
opening of private letters by the secret police, is not at all 
astonishing. What surprises us is that a nation which 
could produce a Luther, a Kant, a Schiller and a Goethe 
should so long have allowed a Hitler to rule despotically 
over them. 

It has already been made clear that the main charac- 
teristic of the Nazi dictatorship, as of the Fascist dictator- 
ship, is the substitution of arbitrary for legal government. 
Preventive arrest on mere suspicion without any specific 
charge, unlawful detention without trial, torture to obtain 
confessions incriminating others, or merely to terrorise — 
these are the features that distinguish a Polizei-Staat from 
a Rechtstaat.1 At the beginning of May 1934, two months 
before the Purge, or “ Cleansing,” of the Brownshirt 
organisation, a so-called ‘‘ People’s Tribunal,” was estab- 
lished under a new treason statute. It was empowered to 
pronounce death-sentences, penal servitude for life, and 
lesser penalties upon persons found guilty of activities 


1 In German political writings, the Napoleonic administration of parts 
of Germany was well described as police government, and the same term 
was applied to the Prussian monarchy for a short period after 1848. 
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subversive to the Nazi State. The procedure was to be 
rapid and the punishments summary. The members of 
the Tribunal were specially chosen by Hitler, and only two 
were to be lawyers. Among treasonable activities and 
offences punishable by death were the exercise of an in- 
fluence inimical to the régime through gramophone records, 
pictures, or printed matter. Booksellers, publishers and 
printers were subjected to penalties for producing, distri- 
buting or having in stock any printed publication whose 
contents were adjudged treasonable by the Tribunal. So 
widely spread was the net that the death-sentence for high 
treason could be inflicted on anyone who was held to aim 
at altering the constitution of the Reich — that is to say, the 
self-appointed dictatorship of Hitler. Indeed, it was 
specifically stated that any person making an attempt to 
deprive the President, the Chancellor, or any member of 
the Government of his constitutional powers, or of pre- 
venting them from exercising those powers, could be 
executed or imprisoned for life ; while if anyone was held 
to have conspired to commit such offences, he was to be 
sentenced to not less than five years’ imprisonment. 
Numerous examples might be given of the ferocity of 
Nazi sentences. Thus, on May 2nd, 1934, it was an- 
nounced that eight Communists were sentenced to death 
at Hamburg for taking part in an affray, as the result of 
which one Nazi storm-trooper had died of his wounds, 
though the prosecution could not establish who had 
wounded him. Again, on July 25th, a boy of nineteen, 
named Loriades, was sentenced to eight years’ penal 
servitude because he was found guilty of infringing the 
firearms law and of preparing to commit treason. On the 
last day of October, the German public was informed that 
many Germans convicted of treason by “‘ the Third Senate 
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of the People’s Court ” had been secretly tried, sentenced 
to death and executed in the prison yard of Plotsensee 
Gaol. The so-called judges were Army, Navy and Air 
officers, storm-troopers, Nazi guards and lawyers. The 
names of the traitors were not revealed. The report 
stated that every German must know of the Nazi law 
defining death as the only penalty for treason, adding : 
‘Anyone who betrays the Fatherland will in future lose 
his head.”’ 

During August 1934 many heavy sentences were 
passed on critics of the Government. At Brunswick, a 
man alleged to have disparaged the Government in a 
restaurant — he appeared in court wearing the ribbon of the 
Iron Cross — received ten months’ imprisonment. Ten 
men charged with smuggling Communist leaflets over the 
Danish frontier recerved sentences of penal servitude 
ranging from eighteen months to ten years. 

Meanwhile, multitudes of persons suspected of 
holding treasonable opinions, — Communists, Socialists, 
Liberals and even pacifists (though Hitler professed to be 
a passionate lover of peace)—had been incarcerated in 
concentration camps. On August 25th, 1934, The Times 
Berlin correspondent stated that thousands of men had 
been imprisoned in this way since February 1933, or 
later, “‘ for their opinions alone, against whom there 1s no 
shadow of substantial charge.” The hardships and 
cruelties inflicted in these internment camps were notori- 
ous. They have been set forth in minute and revolting 
detail. A Times correspondent, who investigated the facts 
about the camps in Prussia and Saxony, described them as 
“scenes of outrage, insult and physical torture even to 
death.” After November 1933, in face of exposures in 
foreign countries, the authorities began to reform some of 
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the abuses, and the beatings of unhappy prisoners by brutal 
gaolers and guards became “ more spasmodic.” In the 
opinion of The Times correspondent, the secret police had 
by that time become the chief instrument of cruelty and 
oppression.? 


III 


In Italy, the Fascist dictatorship was set up by Musso- 
lini during 1922, five years after the arrival of Bolshevism 
in Russia, and eleven years before the victory of the Nazis 
in Germany. Mussolini’s rule is in some ways less 
oppressive than Hitler’s, as Hitler’s is less oppressive than 
Lenin’s or Stalin’s. Neither in Italy nor in Germany has 
there been any general confiscation of private property ; 
nor has the State set itself to ruin prosperous peasants or 
manufacturers or merchants and shopkeepers as a class. 
In Italy there has been no religious intolerance, and no 
anti-Semitism. Parliament, and such local representative 
institutions as existed, have been practically extinguished ; 
but the monarchy remains, and Fascism has made its peace 
with the Pope. Thus the break with the past is felt less 
than in Germany, where a republic had existed for twelve 
years, and where a freely-elected Reichstag had functioned 
for more than forty years before the War. Professor Fer- 
rero, an Italian who can write and speak freely from his Chair 
of History at Geneva, has reminded us in a recent book? that 
parliamentary government has never taken root in Italian 
soil. Until 1914, Italy was governed by what he calls a 
‘““ demo-monarchy,” which was even less democratic than 


1 See The Times, August 23rd, 1934, on Nazi treatment of prisoners. 
2 Peace and War, by Guglielmo Ferrero (London; Macmillan & Co., 


1933). 
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the Prussian monarchy. The Government rested on a 
dynastic basis, and was really directed by a small oligarchy. 
The executive power did not depend on Parliament, but 
shaped Parliament to its will. It had the initiative in 
public policy, and rendered only a limited account to the 
two Chambers. 

Before the War, writes Ferrero, the King ‘‘ was the 
official head of this oligarchy, but Signor Giolitti, an easy- 
going opportunist, who called himself a Liberal and knew 
how to manage politicians, was really in control.” 

After the Great War came social chaos, and Italy was 
threatened with a Communist revolution. Something had 
to be done ; the pre-War system of government had to be 
transformed. Those in authority had neither the skill, nor 
the will, nor the power, to create a constitutional monarchy 
after the English model. So they fell before Mussolini, 
who, instead of developing a weak Parliament into a 
strong, put an end to what political freedom existed, and 
made himself a dictator, leaving nominal sovereignty to 
the King. Therefore, according to Ferrero, Fascism for 
Italy was merely a return to absolute monarchy, though 
the absolute powers are exercised by a Minister instead of 
by the King, just as they were exercised by Richelieu under 
Louis the Thirteenth. 

If the Risorgimento of the Italians against Austria had 
grown out of a general resolve, not only to form a united 
nation and drive out a foreign tyrant, but also to gain 
personal freedom, equal laws and self-government, the 
kingdom of Italy after 1866 would have become a con- 
stitutional monarchy, and Italian democracy would have 
governed itself through Ministries dependent upon a 
popularly elected Parliament. As it was, they certainly 
gained some of the elements of liberty, such as freedom of 
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speech and of the Press, and a system of law and police 
which, though far from perfect, was at least a vast improve- 
ment on the rule of King Bomba. The reversion to tyranny 
and arbitrary government under Mussolini is, however, 
only intelligible when we realise that the system he ex- 
tinguished was weak, imperfect and inefficient. Most 
Italians, after the War, cared less for liberty than for 
order ; they had acquired neither the capacity for self- 
government nor any real love of free institutions. They 
were ready, therefore, to submit to a dictator, and even 
to hail him with enthusiasm, so soon as they found one who 
was masterful, resourceful, versatile and vigorous. It is 
not necessary to suppose that they wanted to lose freedom 
of speech and of the Press, or that they expected to lose it, 
or that they like their present state of servitude. Indeed, 
as I write, in the summer of 1935, discontent appears to be 
spreading as a result of hard times and of the unpopularity 
that attaches to the Abyssinian expedition. 

The story of Fascism may be compressed for our 
purposes into a few paragraphs. Benito Mussolini, son of 
a Socialist blacksmith in the Forli country, was originally 
a teacher by profession. When the Great War broke out, 
he joined the War Party which, after many months of 
excitement, forced the Government to declare war, in 
May 1915. The majority of the Socialist Party wished 
Italy to remain neutral, and there were many defeatists in 
the Army that broke at Caporetto. After the Peace 
came chaos and confusion. Fascist groups began to be 
formed in 1919, but at the general election of that year 
they did not gain a single seat. Though an enthusiast for 
the War, Mussolini was also an extreme Socialist ; indeed, 
his programme at the elections of 1919 included confisca- 
tion of Church property and a tax on capital so heavily 
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graduated that it would “ lead up to a partial expropriation 
of all wealth.” 

The year 1920 was one of distress and discontent 
throughout Italy. Under the Premiership of Nitti the 
lira depreciated, prices soared, and taxes were severe. 
Communists, encouraged by Moscow, gathered strength. 
There was an orgy of strikes. A Communist Republic 
was founded at Bologna. Peasants began to help them- 
selves to the land in the south, and in north Italy hundreds 
of mills and factories were seized by the workers. But 
this movement soon came to an end. When the workmen 
found that they could not run mills, they abandoned them, 
and gradually returned to the old conditions of employ- 
ment. By the summer of 1921, Mussolini himself declared 
that the Bolshevist peril was over. But the panic into 
which it had thrown all who owned property, or had any- 
thing to lose, induced many people to favour the Fascist 
organisations. Nevertheless, at the election of 1921 the 
Socialist and Catholic Democrats nearly maintained their 
strength, while the Fascists secured only thirty-five seats. 
Giolitti, who had tried to play off Socialists against Fascists, 
and Fascists against Socialists, fell from power, and during 
the brief premierships of his two feeble successors, Bonom1 
and Facta, the Fascists grew rapidly in strength, using 
violence against all who opposed them. 

It is supposed that during the two years’ Terror of 1921 
and 1922, about six hundred people were killed by the 
Fascists and about three hundred by the Communists. 
In the autumn of 1922, the Fascists, having broken up 
most of the Socialist organisations, mobilised their bands, 
and some ten thousand of them, on October 28th, 1922, 
made the celebrated March on Rome. King Victor 
Emmanuel the Third refused Facta’s request that martial 
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law should be proclaimed. Consequently, the Army was 
not called in to suppress the Fascists —a task which it 
could have accomplished easily—and on October 29th 
Mussolini was appointed Prime Minister. I] Duce, as 
he is called by his followers, soon showed that he intended 
to maintain himself in power by force. He organised 
190,000 Fascists into a militia, armed at first with revol- 
vers, afterwards with rifles. At the same time, non-Fascists 
were forbidden to carry arms. Thus a systematic terror 
was instituted, and gradually the whole country was brow- 
beaten into submission. No opposition or criticism was 
tolerated in the Press or in the universities. The Fascists 
struck at Socialist leaders and Liberal thinkers like Nitti, 
Amendola, Count Salvadori, Benedetto Croce, whose 
home was sacked, and Professor Salvemini, who escaped 
into France. 

To the credit of the Italians it must be said that the 
subjugation of freedom was a slow process. The list of 
martyrs is far longer than has been supposed. Thousands 
of political prisoners are still languishing 1n gaol, and from 
time to time fresh conspiracies are unearthed. Even at 
the 1924 election, the last free election of an Italian 
Parliament, the opposition parties, despite intimidation 
and fraud, polled three million votes against the four and a 
half millions officially recorded for the Fascist State. One 
of the boldest deputies, Matteotti, thereupon published a 
denunciation of Fascism and all its works. A few days 
afterwards he was kidnapped in the streets of Rome, 
removed into the country, and murdered. A wave of 
horror and indignation swept over the country ; but with 
the King’s support Mussolini weathered the storm, and 
by January 1925 he was undisputed master of the country. 
All open opposition and criticism were beaten down. All 
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free institutions were abolished. All anti-Fascist papers 
were suppressed. Since then, Italy has been ruled by an 
autocrat, who hardly conceals personal despotism under 
the facade of Fascismo and Corporativismo.1 

Mussolini’s account of Fascism from the creation of the 
Fascist Revolutionary Party in January 1915, and of the 
years which preceded the march to Rome, when the Fascist 
struggle “ against Liberalism, Democracy, Socialism, and 
the Masonic bodies was being carried on,” has been pub- 
lished in Italy and translated into English.2 His descrip- 
tion of the Corporative State skilfully veils the fact that it 
is arbitary government by an absolute dictator, resting on 
force, though maintained by all the arts of a controlled 
publicity and the modern mechanism of boastful propa- 
ganda. Mussolini’s Government is a great self-advertising 
agency. He pretends that Fascism and the Corporative 
State are a new political invention, a miracle of design, 
superior to anything that has previously been conceived. 
He 1s the saviour of society. He claims to have discovered 
a system of government which exactly fits the requirements 
of a new age ; and he has tried with some success to per- 
suade his fellow countrymen that he is transmuting Italy 
into a great power which will advance under his auspices 
until at last it recovers something like the pomp and 
grandeur of the Roman Empire. 

Fascism, like Bolshevism, is government by a party. 
Mussolini ignores Lenin when he claims originality for the 
Fascist conception of authority : “ A Party which entirely 

1 By far the best account in English of the rise of Fascism is Fascism in 
Italy by Bolton King (London: Williams & Norgate). There 1s a useful 


bibliography, with references to many books in English and Italian by 
Mussolini’s admirers and critics. 


2 The Polstical and Social Doctrine of Fascism, by Benito Mussolini: 
authorised translation by Jane Soames (‘The Hogarth Press, 15.). 
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nces or parallels.” Fascism, he 
asserts, has selected all that is good and useful from other 
political philosophies - “ from whatever elements in the 
Liberal, Social or Democratic doctrines still possess a 
living value.” He defends the intervention of the State 
in every branch of human activity ; and by justifying the 
absolute Totalitarian State, omniscient, omnipresent and 
omnipotent, he justifies himself, its head, in assuming 
absolute power and authority. It is no exaggeration to say 
that the only check which he recognises on his prerogative 
is the necessity of maintaining, so far as possible, his 
popularity. He knows that fear, however useful as a 
means of overawing individual citizens or of suppressing 
small revolutionary societies, is no safeguard against wide- 
spread discontent. He knows that it is not enough to have 
the whole Press and the wireless under his control. He 
must maintain his prestige by perpetually strutting across 
the stage and dilating on his political successes or military 
glory. By making it easy for members of the Fascist 
Party to obtain jobs, besides holding all the paid offices 
of Government, and by making it difficult for non-Fascists 
to get on, or to live in comfort, he has contrived with 
infinite skill to establish his autocratic rule. Thus he has 
maintained the allegiance of his party and the submissive 
acquiescence of a vast majority of his people. 

Like the Bolsheviks, Mussolini has relied partly upon 
education — that is to say, upon education in the duties of 
Fascism. Though the Italians are certainly not by nature 
either military or warlike, Mussolini announced at the army 
manceuvres in August 1934 that Italy was becoming “a 
military and warlike nation,” and a month later he had a 
Bill passed which declared that, from the age of eight, all 
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daries ; they must make a comparative study of the armed 
forces of other States ; and they must be taught that 
‘the function of Italy in the World War was a decisive 
one.”’ 

A docile Press hailed this law as the crowning achieve- 
ment of the Fascist Revolution. A subservient chorus of 
editors explained that the whole Italian population had 
become one united and solid d/0c in a political, social and 
economic sense. Naturally it had also to be made “ mili- 
tarist and warlike ”’ for external purposes, to raise Italy’s 
power and prestige, to promote its expansion, and to secure 
it a place in the sun. Perhaps the increasing economic 
depression and the decreasing popularity of the Govern- 
ment were additional reasons for endeavouring to divert 
the attention of the nation to military discipline and to 
the duty of an unquestioning obedience to the word of 
command. 

Whether the average Italian’s natural dislike of mili- 
tarism and war can be overcome by Fascist education and 
bombastic orations may be doubted. All private reports 
from Italy agree that Mussolini’s efforts to whip up 
popular enthusiasm for his Abyssinian adventure in the 
spring and summer of 1935 were a dismal failure. It is 
equally certain that his financial management has been 
unsuccessful and that his meddlesome regulations of indus- 
try have caused general dissatisfaction. But what we have 
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to say on the economic aspects of Corporativismo must 
be reserved for another book. 


IV 


If the individual citizen in Italy and Germany under 
Mussolini and Hitler has lost all political rights, including 
freedom of discussion, he has at least a good deal of econo- 
mic liberty left ; for he is allowed to own private capital 
and to employ it (under numerous restrictions) as a mer- 
chant, a shopkeeper, or a manufacturer. But in Soviet 
Russia individual liberty was suppressed with a com- 
pleteness to which modern history affords no parallel. 

The Bolshevik Republic was proclaimed in November 
1917, and its present constitution dates from 1923, the 
year before Lenin’s death. The Congress of Soviets is 
elected by small local bodies which are composed of 
members of the Bolshevik Party. The total number of 
electors is about two million, and as the total population of 
the Soviet Union is estimated at a hundred and sixty 
millions, the constitution may be described as an oligarchy. 
The executive powers are nominally exercised by the 
Central Executive Committee of the Union, most of whose 
members are elected by the Congress. But the powers of 
the Central Executive Committee are carried out by the 
people’s commissaries, whom it chooses. 

The actual working of the system in 1934 has been 
described by an American observer, Mr. Ralph W. 


Barnes! : 


“As for political rights, the Soviet citizen has something of 
the form with virtually nothing of the substance. There are 
1 Mr. Barnes was the Moscow correspondent of the New York Herald 


Tribune. 1 quote from an article which he wrote in that newspaper on 
October 28th, 1934, while on leave of absence from Russia. 
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general elections for the hierarchy of Soviets, which is supposed 
to provide a democratic governmental system. 

“Yet anyone at all acquainted with the Soviet Union knows 
that the real power is vested in the All-Union Communist Party 
and its various organs. “The party is composed of about 2,000,000 
members and 1,000,000 candidates. ‘The party, like an army, 
is commanded by a general staff in the form of the so-called 
* Politbureau ’ of the party’s Central Committee. 

“The ‘ Politbureau’ is composed of Joseph Stalin, Secretary- 
General of the party, and nine men who have proved their loyalty 
to him 1n past battles with ‘ deviationists.” This ‘ Big Ten’ is 
like an interlocking directorate, for its members hold the bulk 
of the key executive and administrative positions in both Govern- 
ment and party. 

““Such elementary rights as free speech, free press and free 
assembly have no place whatever under the Soviet dictatorship. 
The individual is completely at the mercy of the State.” 


Thus far “the Terror” in Russia has been so much 
more frightful, especially in its economic consequences, 
than in Germany or Italy, that the Soviet dictatorship 
might be cited as an illustration of the theory that an 
oligarchy is likely to be even more cruel and oppressive 
than an autocrat. But the real reason why the so-called 
‘“ dictatorship of the proletariat ’’ has proved more ruthless 
than other forms of tyranny which have been established 
since the War 1s that it represents a relentless and deliberate 
effort by fanatical Communists to carry out the economic 
system of Karl Marx, with his method of class warfare 
against capital and capitalists. 

What then is it that deprives men of their freedom and 
makes them feel the weight of oppression in Russia een 
more than in Germany or Italy, and what is it that makes 
a Russian exile feel free when he sets foot in Great Britain ? 
The answer is, I suppose, that he has escaped from a 
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country where there are no legal securities like our habeas 
corpus and no independent judges either willing or strong 
enough to protect him from arbitrary arrest and arbitrary 
punishment. No doubt the laws against ordinary crimes, 
such as burglary, or larceny, or fraud, or murder, are much 
the same as in free countries, and are administered pro- 
bably with reasonable fairness. In Russia, for example, 
under the Soviet Penal Code, private crimes - i.e. crimes 
committed by private persons against private persons — 
are punished rather more leniently than in Great Britain. 
Thus ten years of compulsory labour is the maximum 
sentence for murdering or robbing an individual. 

But for any offence committed against the State the 
punishments are tremendous. The preamble to a decree of 
August 7th, 1932, which is part of the Criminal Code, 


declares : 


“The Central Executive Committee of the Council of People’s 
Commissars of the U.S.S.R. considers that public property (State, 
collective farm and co-operative) is the basis of the Soviet régime. 
It is sacred and inviolable, and persons guilty of offences against it 
should be regarded as enemies of the people ; and in view of this 
a decisive struggle with pillagers of public property is the primary 
duty of the organs of Soviet authority.” 


If a Russian “ citizen ”’ steals a little money or a little 
food from another “ citizen,’ he may be sentenced to 
forced labour for a period not exceeding three months, or 
in some cases six months. But if he steals the same things 
from a public warehouse, he may be deprived of any 
liberty he possesses for a period not exceeding five years. 
When it comes to political crime, even these punishments 
for stealing from the public authorities look mild and 
humane. By Article 58(1) of the Soviet Penal Code, ‘‘any 
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action is considered counter-revolutionary which is directed 
towards the overthrow, undermining or weakening of the 
authority of the Workers’ .. . and Peasants’ . . . Soviets, 
or of the Workers’ and Peasants’ Government .. . or 
towards the undermining or weakening of the external 
security of the U.S.S.R., or of the fundamental economic, 
political and national conquests of the proletarian revolu- 
tion.”” The special section entitled “‘ Crimes against the 
State,”” in which the above definition occurs, was adopted 
at the third sitting of the All-Union Central Executive 
Committee on February 25th, 1927.2 

Obviously, almost any spoken or written word in 
criticism of the Government, or of any Soviet official, may 
be interpreted as a crime under this section. In the next 
section, 58 (2), we learn that “the supreme measure of 
social defence’ is death by shooting, or “‘a sentence 
declaring that the accused is an enemy of the toilers, con- 
fiscating his property, depriving him of citizenship,”’ etc. 

By way of illustrating this chapter of the Penal Code, 
Mr. M. Muggeridge, who was for some time a corre- 
spondent of the Manchester Guardian in Moscow, offers 
two examples : 

1. A peasant who secretes a little food for his own and 
his family’s consumption, when the district in which he 
lives is behindhand with its grain deliveries to the Govern- 
ment, may be regarded as thereby undermining “ the 
fundamental economic conquests of the proletarian revolu- 
tion,” and is therefore liable to be shot, even though he 
and his family may be dying of starvation. 


2. A factory worker who complains to another factory 


1 This and the succeeding quotations are taken from an English transla- 
tion of the Russian Soviet Penal Code (with amendments and appendices) 
issued by the Foreign Office, July 1934, price 1s. 3d. 

Kr 


146 LIBERTY AND TYRANNY 


worker that the food in the factory restaurant is abomin- 
able, and that people lived better under Czarism, may be 
regarded as undermining the authority of the Workers’ 
and Peasants’ Government, and is therefore liable to be 
shot. 

‘In fact”’— to quote Mr. Muggeridge — “ these sec- 
tions of the Soviet Penal Code mean that to all intents and 
purposes everyone is liable to be arrested at any moment, 
and to be—as far as the authorities are concerned ~— 
plausibly charged and convicted. They ensure that no 
Soviet citizen shall ever feel secure. He cannot be law- 
abiding and therefore unafraid, because the law is too 
general, too vague, to be capable of observance. Its 
generality is its strength as an instrument of terror, and 
its weakness as a judicial system.” 

Even if the law were less vague, the position of an 
accused person in Russia would be hopeless, where a 
political charge is made, because the same instrument — 
formerly called the Ogpu, now called the Nakomvnudel 
(the detective police of Russia) — frames the charge, con- 
ducts the trial, pronounces the sentence, and executes it — 
all in secret, without any public proceedings. This system 
of legalised terrorism was supplemented in a recent decree, 
which made flight across the frontier punishable by death. 
It also deprived of liberty (for five to ten years), and con- 
fiscated the property of, any person who, knowing of the 
flight, failed to inform the authorities. Under this decree, 
any adult member of the unhappy fugitive’s family, 
whether he knows of the flight or not, may be exiled to 
remote regions of Siberia for five years. 

In Russia, famine and the fear of starvation naturally 
make the peasants desperate, whether their farms have 
been collectivised or whether they remain nominally in 
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their own possession, but subject to the grain collectors, 
whose business it is to carry off food to Moscow and other 
cities. Consequently, the Terror has been most terrible 
in the vast rural areas where grain is grown. From a large 
collection of official cases which have appeared from time 
to time in the Russian newspapers, and have been trans- 
ferred to English papers by Moscow correspondents, I 
select one instance from the Daily Telegraph’s representa- 


tive, dated Moscow, Thursday, October 25th, 1934 : 


“Seven peasants in the Urals and Western Siberia have been 
sentenced to death for refusing to surrender their grain to the 
State, and for encouraging others to resist or evade the grain col- 
lections. According to local newspapers, reaching Moscow 
to-day, the Cheliabinsk regional court thus sentenced Loginof, 
president of the ‘ Frunze Collective Farm,’ and Kuritze, the 
overseer of one of this farm harvesting gangs ; Sokolof, president 
of the ‘ Victory Collective Farm,’ Jhuraliof, president of its 
checking committee, and Lebedief, its bookkeeper. “The pro- 
perty of all five men was confiscated. Kuritze is asserted to have 
incited the others to evade the tax by declaring : ‘We work day 
and night, but the régime takes away all our grain.’ 

“Sentence of ten years’ imprisonment was also passed on 
several of their co-workers, in most cases with confiscation of 


property.” 


In the same message it was reported that the Omsk 
regional court had sentenced Stretkof, president of the 
First of August Collective Farm, and Kokhan, a manager 
of the Sosnofski State Farm, to be shot for similar offences, 
and several others to long terms of imprisonment. The 
two death-sentences had already been carried out. 

No doubt the reason why such official statements as the 
above are issued in Russian newspapers is to maintain 
discipline in the ranks of the Bolsheviks, and especially 
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among those who are officially responsible for collecting 
food and taxes. Thus Terror, starting from the centre, 
radiates to the circumference. Sometimes a commissary 
or a judge is the victim. Punishment descends from the 
highest ranks of the hierarchy to the lowest, and from 
them to the vast population which remains outside the 
Bolshevik circle. 

Most, if not all, of these executions would be unneces- 
sary if industry and agriculture had not been collectivised, 
and the people had been allowed to work for themselves, 
to earn, to save, and to own their own farms or shops, under 
a system of economic liberty and free competition. 

Since I collected from various sources these political 
facts about the dictatorship in Soviet Russia, another book 
has appeared on the subject. Its author, Mr. Chamberlin, 
lived in Russia from 1922 to 1934, serving as correspon- 
dent of the Christian Science Monitor. ‘That he was by no 
means unsympathetic with the Revolution in its earlier 
years 1s proved by his first book (1929) on Soviet Russia. 
His second book, Russia’s Iron Age, published in 1935, 
describes the effects of centralised State planning upon 
the whole life of the country. It conveys the vivid and 
varied impressions of an active observer, a scientific in- 
vestigator, a humanitarian and a lover of truth, who was 
driven by sheer weight of documentary and oral evidence 
to conclusions far removed from his original standpoint. 
This completed picture of Soviet Russia under Stalin 
(in 1934) is therefore no hasty sketch of a casual visitor, 
but the considered work of one who has watched the 
developments of Sovietism on the spot at first with a 
friendly bias, then with a growing sense of a great human 
tragedy. By degrees compassion and a rising conscious- 
ness of the value of liberty convinced Mr. Chamberlin 
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that Lenin’s aims were undesirable and probably 
impracticable. Even if they were ultimately attainable, 
the methods adopted to create the “ terrestial paradise ” 
of a “classless, Socialist society ’’ have involved human 
suffering on a scale so prodigious that none but ruthless 
fanatics can justify the experiment. For not only has the 
process “required the shooting of thousands and the 
deportation and starvation of millions,” but after more 
than ten years the paradise has not been created. Already 
in 1934 he saw how the dictators of the Soviet Union had 
laid the axe at the root of two old and deeply implanted 
human impulses — the belief in a spiritual world, which 
the worship of Marx and Lenin cannot supply, and “ the 
peasant’s instinct for personal ownership of the land which 
he tills,” along with his love of home and family life. Since 
Mr. Chamberlin left Russia, Lenin’s successor, Stalin, has 
shown by a series of decrees a growing recognition that 
the rigid system of collectivised property and equal wages 
cannot be maintained, and now it looks as if the individual 
craving for property and for freedom to buy and sell must 
be conceded, however grudgingly. 

But for the frightful losses of life and the utter chaos 
caused by the disasters of the Great War, which threw 
down the Czardom and the pillars of Church and State in 
Russia, the Revolution, even under the leadership of so 
strong a man as Vladimir Ilyitch Lenin, could never have 
taken the shape it did. But such was the misery and such 
the confusion that Lenin was able to erect the Soviet State 
on the ruins of a dethroned capitalism, and so to provide 
the world with a working model of Karl Marx’s theory. 
No more powerful engine of repression was ever con- 
structed by human ingenuity ; no more courageous fanatic 
ever acquired by strength of purpose and organising 
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ability that absolute power over the lives and wills of a 
people which in past ages has been possessed only by 
oriental despots or military usurpers. Lenin combined 
the ardour of an uncompromising theorist with the personal 
magnetism and practical sagacity of a really great leader 
of men. To take the place of Czardom and the Orthodox 
Church, he organised a body of believers in the Communist 
faith, whose loyalty was subjected to the severest tests — so 
severe, indeed, that the Communist Party in Russia has 
been compared to the Order of Jesuits. 

‘‘ Foreign visitors to Russia,”’ writes Mr. Chamberlin, 
“are sometimes surprised at the fact that an organisation 
of less than three million members and candidates can 
exercise absolute power in a country of 160,000,000 
inhabitants.’”’ But the spectacle of an organisation control- 
ling three million fanatical devotees, with a system of secret 
police and spies, and all the resources (except hereditary 
power and tradition) that supported the Czardom, helps to 
remove our amazement, especially when we remember 
that “ the Soviet régime spares no resource of propaganda 
or of terrorism in maintaining itself in power.” The 
numbers of the Communist Party are deliberately restricted 
by severe entrance requirements, by rigid discipline, by 
frequent expulsions of members, and occasionally by 
wholesale purgings. Public confessions are frequently 
required by examining commissions. On these occasions 
“every member of the local Communist Party branch is 
called on to give an account of his life and work,” and any 
spectator who has anything to say for or against him is 
allowed to testify. The first duty of a Russian Communist 
is absolute unquestioning obedience to the orders of his 
Party superiors. Expulsion from the Party is a pretty 
serious penalty, for there is no private life to which a Soviet 
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citizen can retire. Even if he is not shot or imprisoned, 
he loses all prospect of comfortable employment and runs 
the risk of being starved to death. No wonder that repen- 
tant sinners, like Zinovief in 1933, preferred to abase them- 
selves before the Tribunal in order to escape the penalties 
of heterodoxy. Just as Galileo, four centuries earlier, had 
abjured his own errors and heresies and had promised to 
denounce other heretics or suspects to the Holy Office or 
Inquisition, so Zinovief declared publicly in 1933 : 


‘* My sin before the Party is very great. I, who could learn 
directly from Lenin, and after this from Stalin, went off the road 
and placed myself in the position of an apostate. If I had been 
in quite healthy, direct, simple relationship with the Central 
Committee, I should have been obliged to inform it on the very 
day when Sten showed me the counter-revolutionary programme 
and platform.” 


Mr. Chamberlin’s exposition of the Soviet system is based 
on official documents and first-rate evidence. His personal 
impressions furnish the lights and shades that are so 
necessary to truth and so grateful to a reader shuddering 
over the ghastly details of a deliberately engineered famine. 
Let me here cite a few sentences to show how this practised 
journalist and penetrating observer of Russian society con- 
firms our survey : 


1. “It is my personal belief that the Bolshevik Revolution 
and the Soviet régime which grew out of it can only be under- 
stood as an example of historical tragedy of the deepest and truest 
type, a tragedy of cruelty, of the crushing out of innumerable 
individual lives, not from sheer wanton selfishness, but from 
perverted, fanatical idealism — always the surest source of absolute 
ruthlessness. And behind this tragedy lie several conceptions 
which are implicit in Communist Philosophy. . . . The first, 
the oldest and the most demonstrable, is the conviction that the 
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end justifies the means, ... Such major atrocities as the 
‘ liquidation ’ of the kulaks as a class, the State-organised famine, 
and the persecution of the intelligentsia, have harmful results that 
go far beyond their immediate victims. ‘They brutalise the 
society that is taught or forced to look on them with indifference 
or even with applause. I have often felt that even more terrible 
than commission of these atrocities was the fact that no voice 
could be publicly raised against them in the Soviet Union.” 


2. “I have talked with few, if any, peasants in the Soviet 
Union who do not consider the Soviet State a harder taskmaster 
than the Czarist landlord.” 


3. “One among many points of faith common to apologists 
of Communism and of Fascism is an overweening contempt for 
civil liberties, which are represented as unnecessary and incon- 
venient barnacles on the ship of progress. ‘The longer I have 
lived in the Soviet Union, where civil liberties (freedom of 
speech, Press, assembly, and election) are most conspicuously 
lacking, the more I have become convinced that they are of vital 
and tremendous importance, and that their existence 1s as good 
a test as any of the quality of a nation’s civilisation. . . . Is it 
conceivable that the famine of 1932—3 could have taken place if 
civil liberties had prevailed in the Soviet Union, if newspapers 
had been free to report the facts, if speakers could have appealed 
for relief, if the Government in power had been obliged to submit 
its policy of letting vast numbers of the peasants [the deaths due 
to famine ‘can scarcely have been less than three or four mil- 
lion ’] starve to death to the verdict of a free election? ‘The 
countless graves of the humble and obscure famine victims — the 
peasants of Ukraina and the North Caucasus, of the Volga and 
Central Asia — are to me the final, grim, unanswerable refutation 
of the specious Communist contention that freedom of speech 
and Press and political agitation is only humbug by which the 
bourgeoisie tries to delude the masses.” 


4. “One of the most novel and distinctive features of the 
Soviet régime is its determination to root out every form of religious 
faith in the vast territory under its sway. ‘There have been many 
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instances in history when one form of religion cruelly persecuted 
all others ; but in Russia the world is witnessing the first effort 
to destroy completely any belief in supernatural interpretation of 
life.” 


Mr. Chamberlin paints a masterly portrait of Stalin — 
strong, ruthless and well-nigh omnipotent in his discretion- 
ary and absolute authority over the lives of a hundred 
and sixty million people. He points out how completely 
different the New Deal in the United States would have 
been if President Roosevelt had been able and willing to 
enforce it by the suppression of criticism and by Terrorism, 
as Stalin could and did enforce the Five-Year Plan. 


With these three great examples before us of post-War 
despotisms in Germany, Italy and Russia, our account of 
modern tyrannies might have ended. But several smaller 
countries have also lost their freedom since the War. 

The collapse of Czarist Russia and President Wilson’s 
principle of self-determination, which was used to justify 
the break-up of the Austrian Empire, led to the creation 
of a number of small republics, intensely national and 
apepressively protectionist. It is clear now that the prin- 
ciple of federal home rule should have been applied, and 
that the customs union of Austria-Hungary should have 
been preserved. Founded on economic misery and racial 
antagonisims, it was not to be expected that these small 
States should prosper. Those on the borders of Russia 
are still suffering from the loss of their markets. After 
fourteen years of independence, the Parliament of Latvia 
was dissolved, and Karl Ulmanis was made dictator 
by the Army. An English correspondent, who visited 
the country in October 1934, described the situation. 
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Criticism had been stifled. All publications were strictly 
censored. A Latvian Liberal pointed to a monument to 
liberty, which was being built in one of the squares of 
Riga. “It is too late,” he said. “ Liberty has already 
disappeared.” 

A similar fate has befallen Esthonia. Lithuania and 
Poland retain their Parliaments ; but Poland is really 
under a dictatorship ; its large minorities are ruthlessly 
suppressed and bullied, in spite of their treaty rights. In 
south-eastern Europe, Greece is the only democratic con- 
stitution which survives, unless we can count Roumania. 
In Bulgaria, Boris the Third remains Czar, but the 
Sobranye, or National Assembly, which existed until 1934, 
was abolished by a coup d@’état and the State was converted 
into a military tyranny. 

In Hungary, a Regent governs, but Parliament exists, 
though its authority is small. In Austria, a free Republic 
lasted until 1933, when Dollfuss destroyed the constitu- 
tion. In February 1934, after fierce fighting with the 
Socialists in Vienna, a dictatorship was established. The 
new constitution was ratified on April 30th, 1934, and 
later in the same year Dollfuss was assassinated by Nazis. 
Yugo-Slavia, the kingdom of the Serbs, Slovenes, Croats 
and Montenegrins, was one of the most plausible creations 
of the Versailles Treaty ; for all these people speak dialects 
of the same language ; and if the Croats, Slovenes and 
Montenegrins had been granted home rule, a Federal 
Government might have been successful. Unfortunately, 
the Serbs and their monarch insisted on a Government 
centralised in Belgrade, and the feelings of the associated 
peoples, who differed from them in religion and culture, 
were trampled upon. In 1929, King Alexander, who had 
solemnly sworn to preserve the constitution, broke his 
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oath, dissolved the Skuptschina, and divided the whole 
country into arbitrary districts, which he governed by 
military terrorism. Even his critics admitted that he was 
a patriotic tyrant, who sincerely believed that military rule 
was good for the country. But he put many equally good 
patriots to death. Secret societies plotted against him, 
and he was assassinated at Marseilles (October 1934) on 
his way to a conference in Paris. Mustafa Kemal, the 
dictator of Turkey, is probably the most ruthless and 
efficient of all contemporary tyrants. In Grey Wolf, Mr. 
H. C. Armstrong has given us an intimate study of this 
extraordinary man, whose remorseless energy and iron 
will have beaten down all opposition. 

Lecturing at Oxford on May goth, 1934, Dean Inge 
spoke of the total and almost unresisted destruction of 
liberty that has occurred since the War in one European 
nation after another. It had amazed and appalled him. 
Twenty years ago, such a thing would have been scouted 
as impossible. Even now, “the power of these new 
dictators or gangs of terrorists seemed almost incredible.” 
They were doing what no modern Sultan, or Kaiser, or 
Czar would have dreamed of. ‘‘ In Russia, millions have 
been judicially murdered ; the most frightful tortures 
have been introduced in the prisons ; whole classes have 
been massacred or torn from their homes and enslaved or 
sent to perish in the Arctic regions.1 Even in civilised 

1 Mr. Gareth Jones, Mr. Malcolm Muggeridge, Mr. Chamberlin and 
numerous other witnesses testify that four to six millions of peasants, their 
women and children, have been condemned to death by starvation by the 
“ ‘Workers’ and Peasants’ Government” during the last two years. 
““ Amongst many letters from starving Russians I particularly remember 
one, full of agony, from a grandmother who lost her five grandchildren last 
summer, in a part of Russia where famines were unknown before the 


Revolution.” See letter by Dr. Slepchenko, Lecturer in Russian at the 
University of Liverpool, in the Liberal Woman's News, September 1934. 
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Germany, a racial persecution recalling the Dark Ages 
has been instituted. Intelligent foreigners, seeing in 
England a state of society which, by comparison with their 
own, seemed almost ideally happy, often exclaimed : 
‘Guard your liberties, guard your liberties. You little 
know how easy freedom is to lose, how difficult to recover, 
and the terrible degradation of having lost it.’ ”’ 

It is a poor consolation that the lot of the tyrant is often 
as miserable as that of the slave. If courage, according to 
the old Greek definition, is a knowledge of what is to be 
feared, he must feel day and night something of the terror 
which he inspires among those who were once his fellow 
citizens. In some cases, perhaps, love of power and the 
enthusiastic loyalty of his partisans may console him for the 
hatred of those whom he has deprived of liberty. Ambition 
may overpower conscience, and iron nerves may protect 
him from the haunting dread of assassination. But he is 
not likely to be very happy even at the height of his power. 
Wise men never will “* gaze on prosperous tyrants with a 
dazzled eye.”’ 

The modern tyrant must often feel the truth of Shake- 
speare’s line : “‘ Uneasy lies the head that wears a crown.” 
A Prime Minister in a democracy is comparatively safe 
from revolutionary violence, because he is responsible to 
the Cabinet, the Parliament and the people. He has to be 
protected only against criminal lunatics. The President 
of the United States is similarly secure. It is true that the 
present holder of the office has been granted temporarily 
large dictatorial powers; but the constitution remains 
intact ; Congress functions; and there has been no 
encroachment on the liberty of the Press. But the people 
of Russia, Germany and Italy have no constitutional 
means of evicting their dictators, and all opposition has 
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been silenced. Modern tyrants know that it is much 
easier to kill than it used to be ; yet even the old tyrants 
often met their death by dagger or poison. The new lethal 
weapons, from the revolver to the bomb, are much more 
formidable than the old. Hence the nervous strain on a 
modern tyrant must be far more severe. ‘They are the 
victims of their own Terror. They have invoked force, 
and by force they must stand or fall. 


CHAPTER V 
TORTURE 


Torture is as old as inhumanity, or at least as old as 
government ; for cruelty is an implement of arbitrary 
power, a means of enforcing obedience to authority. It 
was employed in ancient times, in medieval Europe, and 
even as late as the eighteenth century by many civilised 
Governments, to punish crimes against the State and sins 
against the Church, which were thought to deserve more 
than mere imprisonment and less than death, or to extort 
money, or to secure evidence and extract confessions, 
especially in cases of treason and religious heterodoxy. 
It has been revived since the War by military tyrants and 
Socialist dictatorships, almost entirely for political purposes 
— to terrorise opposition and criticism, or to compel sus- 
pected persons to confess their guilt and disclose the 
names of accomplices. 

In the garden of human virtues, Pity and Compassion 
for suffering have been perhaps the tenderest plants and 
the least capable of resisting storms of popular passion or 
the pestiferous climate of tyranny. Their growth in the 
eighteenth and nineteenth centuries was full of promise for 
the future of mankind. But these and many other hopeful 
seedlings withered in the blasts and blizzards of the Great 
War. After such scenes of death and agony a lower 
valuation came to be set upon life, and cruelties that 
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tolerated after 1918. Yetin the countries that remain free 
— and especially in England and America — the revelations 
of arbitrary imprisonment, torture, assassination and other 
lawless methods employed by the new dictatorships, not 
only in Russia and Turkey, where political liberty and 
justice have never existed, but also in Italy, Germany, 
Poland and the Balkans, have shocked opinion. It had 
come to be generally assumed that the progress of law and 
humanity would continue, with minor interruptions, and 
that the bounds of toleration and mercy were far more 
likely to extend than to contract. But in the convulsions 
that followed the Great War whole societies crumbled into 
ruin, and nations in desperation invited or allowed strong 
men to seize power and reduce them to servitude. Nor is 
it surprising that a dictator who has gained power by force 
should maintain himself by the same means. Fearing 
assassination, he resorts to terror. Fearing another 
revolution, of which he and his associates would be the 
victims, he throws men into prison without trial, and resorts 
to every kind of inhuman punishment against those whom 
he suspects. Suspicion is enough ; conclusive evidence ts 
not required ; judges become instruments of police ; 
swarms of informers are paid to bring to ruin all who are 
not 1n political sympathy with the ruling power, whether 
it call itself Bolshevik, Fascist or Nazi. Opposition 1s 
driven underground ; and it is not surprising that fear 
of ruin, torture and death, operating on a vast majority of 
the people, produces at least an appearance of something 
like unanimity, though it may be only the sullen submission 
that awaits an opportunity for revolution or revenge. 
Along with the extinction of slavery, we may rank the 
extinction of torture, which was regarded as an accom- 
plished fact in the period before the Great War — at any 
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rate in the countries that had adopted Western civilisation. 

In most of the cities of Ancient Greece, torture was a 
recognised practice, though, generally speaking, it could 
only be inflicted on freemen by special decree. But all 
well-to-do citizens had slaves, and the evidence of their 
slaves was constantly required. Such evidence was usually 
inadmissible until torture was applied ; and Iszeus, the 
Athenian orator and lawyer, recommends the evidence of 
tortured slaves as the very best kind of evidence in a court 
of law. The usual course was for both parties in the suit 
to offer their slaves for torture ; and the physical deprecia- 
tion suffered by the slaves of the man who won his case 
formed part of the costs of the losing party !_ We are told 
that the chief methods of torture employed on Greek 
slaves were the wheel, the rack, the comb with sharp teeth, 
burning tiles, a hog-skin whip, and the injection of vinegar 
into the nostrils. 

In ancient Rome, during Republican times, torture 
seems to have been confined to slaves, as 1t was in Greece ; 
but under the Empire it became legally applicable to 
freemen. Cruel Emperors, like Nero, Caligula and 
Domitian, delighted in watching the anguish of their 
victims.? 

In treason cases under the Roman Code, torture was 
used as a matter of ordinary course ; in other cases an order 
of the Emperor was sufficient. In Roman times, the 
value of evidence extracted by torture was less highly 
esteemed than by Iszeus and the Greeks. The means 
usually employed were the rack, the scourge, fire, and 


1Cf. Suetonius, Ca/igu/a, chapter xxxii, and Tacitus, 4ana/s, xv. 45. 
The fact that so many men and women derive pleasure and enjoyment from 
witnessing the pain of other human beings and of dumb animals (as at 
gladiatorial games and bullfights) almost justifies the misanthropic pessimism 
of satirists like Juvenal or Swift. 
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hooks for tearing the flesh. Slaves were liable to torture 
in civil, as well as in criminal, proceedings ; but a slave 
was not allowed to be tortured for evidence against his 
master except in grave cases. Happily—so say the 
authorities — slaves were seldom forced to give evidence 
under torture in the courts of law, because the consent of 
their owners was required, as at Athens. 

Although the Romans did not as a rule persecute either 
religious or philosophic opinions, several cruel persecutions 
of the Christians occurred in Imperial times, and a long 
list of martyrs 1s recorded during the period when the 
Christians, growing in numbers, were becoming a danger 
to the established religion and constitution of the pagan 
Empire. It might have been supposed that the mild and 
merciful religion of Christ, when it attained authority 
and was established by the Emperors, would have been 
kindly and tolerant towards heretics and heathens. It 
certainly did something to discountenance the gladiatorial 
games of the Roman amphitheatre and to inculcate a more 
compassionate treatment of the slaves, who were subjected 
by their owners on the Roman estates, and even in the 
cities, to cruelties that remind us of conditions in the 
Southern States of the American Union less than eighty 
years ago.t. The ferocity of a Roman mistress as depicted 
by Juvenal from the life is perhaps the most passionate 
and pathetic description of private inhumanity in all 
literature.2 

In the barbarian codes of Europe during the Dark 
Ages there is little trace of the practice of torture ; but 


1 There were good as well as bad slave-owners in both ancient and modern 
times. Uxcle Tom’s Cabin told us of his happiness with a kind master, and 
his misery afterwards. 


2 Satire VI, 219-23 and 475-85. 
Lr 
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1252, some years after the foundation of the Holy Inqui- 
sition, Pope Innocent the Fourth issued instructions for the 
guidance of the Inquisition in Tuscany and Lombardy, 
which required the civil magistrates to extort from all 
heretics by torture not only a confession of their own 
guilt, but also the names of their accomplices and fellow 
heretics. By way of precedent he referred to the similar 
processes which were employed in the case of robbers. 
Thus, by the fourteenth century, the ruling Powers of 
Western Europe, civil and ecclesiastical, or temporal and 
spiritual, were fully instructed in the science and art of 
torture. Later on it was introduced into Hungary, 
Poland and Russia. ‘“‘ The practice of the Inquisition was 
to assume the guilt of the suspected person, to prevent him 
knowing beforehand the charge against him, to carry on 
the inquiry in secret, and to torture the accused till he 
confessed. This was an inversion of the Roman practice, 
which required the accuser to prove his case and, if he 
failed, then to undergo the same punishment himself. 
Most of the European nations followed the practice of the 
Inquisition, thereby aggravating the horrors and injustice 
of the procedure.’’! 

As for the various forms of cruelty practised by the 
rulers of medieval and modern Europe in the supposed 
interests of religion and justice, their bare enumeration 
would fill many pages. No less than six hundred different 


1 See Lea’s Superstition, p. 48, and James Paterson’s Liberty of the Subject, 
Vol. II... p. 185. 
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-astruments of torture have been discovered by antiquarian 
research. One writer, a German named Rosbach, after 
ample researches and a review of the practice in his own 
time, remarked that Satan himself would be unable to 


increase the refinements of cruelty. 

Writing on this subject nearly thirty years ago, I felt 
able to say : ‘“‘ The pessimist cannot deny that the world 
in time of peace is more humanely governed than ever 
before.”” ‘Two centuries previously, certainly three cen- 
turies previously, European rulers were inflicting as much 
cruelty, and probably far more, on their peoples than did 
the Governments of Imperial Rome in the first three cen- 
turies of the Christian era. It is to the growth of the 
humanitarian movement after the Reformation, under the 
influence of rationalism and utilitarianism, that we may 
trace the beneficent changes that came over the laws and 
usages of Europe in the eighteenth and nineteenth cen- 
turies. At the beginning of that period, in almost every 
civilised country, torture was still a recognised method of 
examining suspected persons. “* Prisons were loathsome 
and disorderly dens of vice and disease. There was no 
provision for lunatics. Convicted criminals were often 
racked and mutilated in the most frightful way before 


1 See Rosbach, Yort., XIII, and the same author, Proc. Crim. tit., V, 
c.9. ‘The Emperor Charles the Fifth reduced torture to a system in Ger- 
many by the Caroline Constitution, which left the application of torture 
mainly to the discretion of the judges. In the Scandinavian Codes generally, 
thanks to the jury system and open trials, torture was hardly known — see 
Lea’s Superstition, p. 374. In the same work will be found full information 
about the methods adopted by the Inquisition. There is a good summary, 
which I have used freely, in chapter vii of James Paterson’s Commentaries 
on the Liberty of the Subject and the Laws of England relating to the Security 
of the Person, Vol. 11 (London: Macmillan & Co., 1877). Torture had 
no place in the Anglo-Saxon Codes, and was referred to by Fortescue as 
repugnant to the common law — De Laudibus Anglie, chapter 22. 
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being put to death.” Burning alive was still a penalty for 
offences, some of which, such as witchcraft, are no longer 
regarded as offences at all. Over most of the Continent, 
agricultural labourers were still serfs. Even as late as 
1760, Adam Smith told his class at Glasgow that “a 
small part of Western Europe is the only portion of the 
globe free from slavery” ; nor did he think it was ever 
likely to be abolished in other parts of the world. 

In the year 1704, though the rack was unlawful in Eng- 
land and in our American Colonies, it was still employed in 
nearly all other “ civilised’ countries. It was thus des- 
cribed by a learned Englishman, Wood, in his New Insti- 
tute? ; “’ The rack is an engine on which the (supposed) 
criminal is laid, having his joints and bones distended ; 
sometimes applying hot plates of iron to his body, and 
gnawing his flesh with hot pincers, to extort a confession.” 

Torture was justified on grounds so extravagant that 
one almost loses confidence in the value of the human 
intellect and in the power of reason, where interest is on 
the side of authority. The apologists for the civil law 
argued that it was a usage devised out of tenderness for 
men’s lives, because the Romans would not endure that 
anyone should die on the evidence of one witness, “‘ and 
therefore contrived this method that innocence should 
appear by an obstinate denial, or guilt by a plain con- 
fession.”” ‘Those who justified torture as a spiritual and 
ecclesiastical weapon affirmed that it was a tender mercy 
of God to purge men of the sin of falsehood, and heretics 
of deadly error. Men’s bodies were burnt in order that 
their souls might be saved. “It 1s customary,” wrote 
Wood (1704), “in France, and almost everywhere beyond 


1Cf. The Arbiter in Council, pp. 231-2. 
® New Institute of the Imperial or Civil Law, 1704. 
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sea, at this day to put the criminal upon the rack that he 
may own the crime, for the reputation and justice of the 
proceedings and to take away the liberty of appeal.” 

By this time, however, the practice of torture and the 
methods of the Inquisition were being challenged, and the 
question was being raised whether this element of the 
Roman law was compatible with Christianity, morality, 
justice or equity. The work of xatural lawyers, like Gen- 
tilis, Grotius, Selden, Zouch and Puffendorff, was bearing 
fruit and paving the way for the success of Beccaria ; at 
the same time, the English and French Rationalists — 
Locke, Hume, Bayle and Voltaire— were preparing the 
Illumination. 

The life of Beccaria of Milan, like that of Bentham, is 
a standing proof of what can be achieved by a practical 
philosopher. For Beccaria did more than any other single 
individual to humanise the criminal code and rationalise 
the theory of punishment. In Lombardy, where he lived, 
torture was only applicable to capital crimes ; but, as the 
punishment of nearly all crimes was death, torture was 
practically co-extensive with criminal law. It was used to 
wring confessions from prisoners who pleaded innocence, 
to force those who had confessed to betray or invent the 
names of their accomplices, and, lastly, to aggravate the 
terrors of death by what was called “ the greater torture ”’ 
preceding execution. 

Beccaria’s Dei Delitti e delle Pene was published in 1764. 
Within eighteen months, six editions were printed in 
Italian, and within fifty years, it is said, fifty distinct trans- 
lations and editions appeared in other European languages. 
Beccaria declared that laws should be prized just in so far 
as they helped to distribute the greatest happiness among 
the greatest number, thus anticipating Bentham’s formula 
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or criterion of good government. He noticed that 
“countries where punishments have been most severe 
have always been those where the bloodiest and most 
inhuman deeds have been committed, the same spirit of 
philosophy guiding the hand of the legislator, the parri- 
cide and the assassin.” Beccaria and his ardent disciple, 
Romilly, in England, insisted that there is a point of 
ferocity at which punishment ceases to be a deterrent, and 
further that the systems of punishment then in vogue 
were merely barbarous and vindictive instead of being 
framed in aid of justice and security on principles of public 
utility. Though free from the reproach of torture, the 
criminal law of England at the end of the eighteenth cen- 
tury was savage in its indifference to life. ‘‘ As well be 
hung for a sheep as a lamb” had become a proverbial 
expression ; and it was still customary to whip convicted 
criminals through the streets, to brand them, to duck 
them, and to place them in the pillory or the stocks to be 
insulted and pelted by passers-by. 

A few years after the publication of Beccaria’s book, 
when Blackstone wrote his Commentaries on the laws of 
England, death was the penalty for stealing a pocket 
handkerchief, and transportation for stealing a load of 
hay. Such were the fear and horror of transportation 
that when George the Third pardoned seven female con- 
victs in Newgate, and substituted transportation for death, 
six of them preferred to be hanged. In the eighteenth 
century, burning alive was still a legal punishment for 
some offences in England. In 1721, and again in 1726, 
women were burnt for false coinage. Even as late as the 
year 1777 a girl of fourteen was sentenced to be burnt 
alive because some whitewashed farthings, meant to pass 
for sixpences, were found upon her. The reprieve came 
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only just as the cart arrived to take her to the stake. It 
was, perhaps one should add, a humane practice of English 
justice to strangle the victims of a barbarous law before 
burning their bodies at the stake. 

In comparatively modern times there occurred in 
Europe a case which might have served as a warning of 
what was to happen on a great scale after 1918. Seventy 
years before, in 1848, a wonderful uprising of liberty 
and nationalism had driven from their thrones for a 
time most of the great and petty tyrants of the Continent, or 
had at least forced them to grant their subjects free con- 
stitutions, and to issue decrees guaranteeing personal 
liberty, equal justice, and a parliamentary government. 
Among these tyrants Bomba, King of Naples, was frigh- 
tened into granting a liberal constitution to his subjects in 
January 1848. Another insurrection followed, and the 
King was victorious. But after his victory he announced : 
‘It 1s our most fixed and irrevocable will to maintain the 
constitution,’ which he proclaimed, with pious solemnity, 
“in the awful Name of the Most Holy, Almighty God, 
Trinity in Unity.” The constitution was declared to be, 
by Article I, “a limited, hereditary, constitutional mon- 
archy under representative forms.” By Article XXIV, 
personal liberty was guaranteed against arbitrary arrest 
and detention. What actually happened would hardly 
have been known outside Italy but for an accident, which 
took Mr. Gladstone — then still a Conservative with strong 
prepossessions in favour of established Governments — to 
Naples. There, in the autumn of 1850, he found a state of 
things which he described as ‘“‘ the negation of God, 
erected into a system of government.’”’ He listened to 
trials of political offenders in court ; he visited the prisons ; 
and finally, after a sufficiently long stay to master the 
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whole question, he returned home resolved to do all in his 
power to terminate the horrors by diplomatic means or by 
public exposure. 

On reaching London at the end of February 1851, Mr. 
Gladstone submitted the case to his friend, Lord Aber- 
deen, then Foreign Secretary. A delay of four months 
followed. Aberdeen’s diplomacy was tardy, feeble and 
unsuccessful. At last, as Morley writes (Book III, 
chapter vi, of the Life of Gladstone) : “‘ he launched his 
thunderbolt, publishing his Letter to Lord Aberdeen, 
followed by a second explanation and enlargement a fort- 
night later.” Another letter was addressed to Lord 
Aberdeen on July 14th, and in the following year Mr. 
Gladstone published a third pamphlet (January 29th, 
1852) entitled 4n Examination of the Official Reply of the 
Neapolitan Government. 

In the first letter Mr. Gladstone wrote : 


“The law of Naples, as I have been informed, requires that 
personal liberty shall be inviolable, except under a warrant from 
a Court of Justice authorised for the purpose. . . . 


“In utter defiance of this law, the Government, of which the 
Prefect of Police is an important member, through the agents of 
that department, watches and dogs the people, pays domiciliary 
visits, very commonly at night, ransacks houses, seizing papers 
and effects and tearing up floors at pleasure under pretence of 
searching for arms, and imprisons men by the score, by the hun- 
dred, by the thousand, without any warrant whatever, some- 
times without even any written authority at all, or anything 
beyond the word of a policeman ; constantly without any state- 
ment whatever of the nature of the offence. 


“Nor is this last fact wonderful. Men are arrested, not 
because they have committed, or are believed to have committed, 
any offence ; but because they are persons whom it is thought 
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convenient to confine and to get rid of, and against whom there- 
fore some charge must be found or fabricated. 

“The first process, therefore, commonly is to seize them and 
imprison them ; and to seize and carry off books, papers, or what- 
ever else these degraded hirelings may choose. ‘The corre- 
spondence of the prisoner is then examined, as soon as may be 
found convenient, and he is himself examined upon it : in secret, 
without any intimation of the charges, which as yet in fact do not 
exist ; or of the witnesses, who do not exist either. In this 
examination he is allowed no assistance whatever, nor has he at 
this stage any power of communication with a legal adviser ! He 
is not examined only, but, as I now, insulted at will and in the 
grossest manner, under pretence of examination, by officers of the 
police... . 

“¢ His correspondence is examined as well as himself. Suppose 
him a man of cultivated intelligence : he has probably watched 
public affairs and followed their vicissitudes. His copies of letters, 
or the letters to him which he may have kept, will contain allusions 
to them. ‘The value of this evidence as evidence would of course 
depend upon giving a full effect to all these allusions taken in 
connection one with the other. But not so: any expression 
which implies disapproval (since nothing is easier than to construe 
disapproval into disaffection, disaffection into an intention of 
revolution or of regicide) 1s entered on the minutes. Suppose 
there happens to some other, which entirely destroys the force of 
the former, and demonstrates the loyalty of its victim : it is put 
by as of no consequence ; and if he remonstrate, it is in vain. 
In countries where justice is regarded acts are punished, and it ts 
deemed unjust to punish thoughts ; but in this case thoughts are 
forged in order that they may be punished. I here speak of what 
I know to have happened, and have imagined or heightened nothing. 

“For months, or for a year, or for two years, or three, as the case 
may be, these prisoners are detained before their trials ; but very 
generally for the longer terms. I do not happen to have heard of 
any one tried at Naples on a political charge, in these last times, 
with less than sixteen or eighteen months of previous Imprison- 
ment. I have seen men still waiting, who have been confined 
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for six-and-twenty months ; and this confinement, as I have said, 
began by an act not of law, but of force in defiance of law. There 
may be cases, doubtless there are, of arrests under warrant, after 
depositions : but it is needless to enter upon what is, I believe, 
purely exceptional. 

“‘T do not scruple to assert, in continuation, that when every 
effort has been used to concoct a charge, if possible, out of the 
perversion and partial production of real evidence, this often fails : 
and then the resort is to perjury and to forgery. ‘The miserable 
creatures to be found in most communities, but especially in those 
where the Government is the great agent of corruption upon the 
people, the wretches who are ready to sell the liberty and life 
of fellow subjects for gold, and to throw their own souls into the 
bargain, are deliberately employed by the Executive Power, to 
depose according to their inventions against the man whom It Is 
thought desirable to ruin.” 


After relating how forged testimony was procured, Mr. 
Gladstone went on to describe the state of the Neapolitan 
prisons where the suspected enemies of the Despotism 
were detained in the period between their illegal arrest 
and their illegal trial. He had seen for himself their filth 
and horror. He had walked among a crowd of murderers 
and thieves, mingled with those who were accused of 
political offences. ‘They all slept in a low vaulted room, 
with no light, except from a single grating at one end. In 
one case, a judge under arrest spent two months in a cell 
about eight feet square below the level of the ground with 
two other men. In another case, Porcari, a nobleman, was 
imprisoned while awaiting trial in a dungeon without 
light and below the level of the sea. A distinguished 
constitutionalist, Baron Carlo Poerio, an ex-Minister and 
a man of the highest character, was arrested on the strength 
of a forged document ; his house was ransacked ; he was 


TORTURE I7I 


carried into solitary confinement ; and for several days he 
could not even learn the cause of his arrest. When the 
first forgery was proved, more forgeries were prepared 
against him. For seven or eight months he was taken from 
prison to prison, and confined “in places fit for filthy 
brutes rather than men.”’ When at last Poerio was tried, 
he was accused by one Jervolino, a low-class informer, 
whose evidence — as Mr. Gladstone, who was present at 
the trial, could testify — was a tissue of contradictions and 
absurdities. It was discussed for many hours in court ; 
‘and it appeared to me that the tenth part of what I heard 
should not only have ended the case but have secured his 
condign punishment for perjury.” 

A description of the place where Mr. Gladstone saw 
Poerio, and of the treatment he was receiving, must be 
added. I do not know whether it is better or worse than 
that which some victims of political persecution have 
received, and are receiving, in the prisons or ‘camps’ of 
Russia, Italy and Germany under the dictatorships. Even 
if there were a Gladstone to visit them, I doubt whether he 
would be allowed to penetrate to the secret places where 
men under suspicion of not being in sympathy with the 
Government are done away with, or cut off entirely from 
intercourse with their friends : 


““In February last, Poerio and sixteen of the co-accused . . . 
were confined in the Bagno of Nisida near the Lazaretto. For 
one half-hour in the week, a little prolonged by the leniency of 
the superintendent, they were allowed to see their friends outside 
the prison. ‘This was their sole view of the natural beauties with 
which they were surrounded. At other times they were exclu- 
sively within the walls. The whole number of them, except I 
think one, then in the infirmary, were confined, night and day, 
in a single room of about sixteen palms in length by ten or twelve 
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in breadth, and about ten in height; I think with some small 
yard for exercise. Something like a fifth must be taken off these 
numbers to convert palms into feet. When the beds were let 
down at night, there was no space whatever between them ; they 
could only get out at the foot, and being chained two and two, 
only in pairs. In this room they had to cook or prepare what was 
sent them by the kindness of their friends. On one side, the level 
of the ground is over the top of the room ;_ it therefore reeked 
with damp, and from this, tried with long confinement, they 
declared they suffered greatly. There was one window — of 
course unglazed —and let not an Englishman suppose that this 
constant access of the air in the Neopolitan climate is agreeable or 
innocuous ; on the contrary, it is even more important to health 
there than here to have the means of excluding the open air, for 
example, before and at sunset. Vicissitude of climate, again, is 
quite as much felt there as here, and the early morning is some- 
times bitterly cold. 

“Their chains were as follows. Each man wears a strong 
leather girth round him above the hips. To this are secured the 
upper ends of two chains. One chain of four long and heavy links 
descends to a kind of double ring fixed round the ankle. The 
second chain consists of eight links, each of the same weight and 
length with the four, and this unites the two prisoners together, 
so that they can stand about six feet apart. Neither of these chains 
is ever undone day or night. ‘The dress of common felons, which, 
as well as the felon’s cap, was there worn by the late Cabinet 
Minister of King Ferdinand of Naples, is composed of a rough 
and coarse red jacket, with trousers of the same material — very 
like the cloth made in this country from what is called devil’s dust ; 
the trousers are nearly black in colour. On his head he hada small 
cap, which makes up the suit ; it is of the same material. ‘The 
trousers button all the way up, that they may be removed at night 
without disturbing the chains. 

“"The weight of these chains, I understand, is about eight 
rotoli, or between sixteen and seventeen English pounds for the 
shorter one, which must be doubled when we give each prisoner 
his half of the longer one. ‘The prisoners had a heavy limping 
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movement, much as if one leg had been shorter than the other, 
but the refinement of suffering in this case arises from the cir- 
cumstance that here we have men of education and high feeling 
chained incessantly together. For no purpose are these chains 
undone ; and the meaning of these last words must be well 
considered ; they are to be taken strictly.” 


No one acquainted with the history of injustice and 
cruelty will be surprised, on perusing Gladstone’s letters 
to Aberdeen, to find that many of the judges were accom- 
plices. A corrupt and inhuman tyranny, which wishes to 
preserve the appearance of legal formalities in a reign of 
terror, is pretty sure to find subservient instruments on the 
bench. After this experience of the Neapolitan courts, 
Gladstone maintained that the judges were slaves, though 
they were not all of them monsters. ‘‘ They are very 
numerous,” he wrote, “ very ill-paid, and they hold their 
offices during pleasure. ... The highest salary of any 
person on the bench of judges 1s, I believe, four thousand 
ducats a year. Perhaps the eight judges, who are now 
trying political prisoners by the hundred in Naples, may 
have among them about half the salary of one English 
Puisne Judge. But the main element in the case is the 
tyrannical severity with which they are treated in case of 
their defeating the accusations brought by Government.” 
One of them, who had exercised the office of judge for 
fifty years, was dismissed for the crime of acquitting the 
persons who had been charged with composing or publish- 
ing an obnoxious article in a newspaper. In another case, 
a majority of six judges, who had acquitted a batch of 
political prisoners, were all removed from office. In the 
Poerio case, which comprised forty-one prisoners, three 
out of eight judges were for acquittal ; but ultimately 
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they were all bullied into sentencing Poerio to twenty-four 
years in irons.} 

Had I been writing this essay on Political Liberty before 
the War, I might perhaps have omitted, or touched lightly 
upon, the history of torture ; and if I had mentioned the 
Neapolitan horrors, it would have been only as one of the 
last relics of barbarism in a civilised country. But torture 
has been brought up to date in Western Europe as an 
instrument of political persecution or racial intolerance ; 
and consequently Mr. Gladstone’s exposure of King 
Bomba, with its authentic details, becomes painfully 
relevant to our subject.2 

That torture, along with arbitrary arrest and imprison- 
ment, has been employed to extirpate political heresy and 
to extort confessions which may incriminate others, and 
so provide the Government with clues to conspiracies in 
Russia, Italy and Germany, as well as in other dictator- 
ships or tyrannies which have sprung up since the War, 
is too well known to newspaper readers to require proof 
or even illustration. The powers of arbitrary arrest, of 
torture, of compulsory labour in camps (under conditions 
which are often worse than those of negro slavery) and of 
capital punishment, are all features of the Terror, to which 
may be added banishment — though that may be a kindness 


1 Torture, now so common, may have been less frequent at Naples; or 
perhaps Mr. Gladstone found it more difficult to prove. But he says of 
Settembrini, one of the finest characters, who was sentenced to death : 
“* He has, I fear, been reserved for a fate much harder: double irons for 
life upon a remote and sea-girt rock : nay, there may even be reason to fear 
that he is directly subjected to physical torture. The mode of it, which 
was specified to me upon respectable though not certain authority, was the 
thrusting of sharp instruments under the finger-nails.” 

2 Ferdinand II, King of Naples, died in 1859. He earned his nick- 
name, Bomba, by bombarding cities in Sicily when his subjects there rose 
in revolt. His weaker and more cowardly son, Francis IJ, known as 


Bombino, was dethroned by Garibaldi in 1860. 
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— confiscation of property, and cruelties to the families 
of political offenders or suspects. 

The Penal Code of Russia, described in the previous 
chapter, provides the authorities with all the arbitrary 
powers they require, and enables them to inflict the most 
terrible punishments for offences which would be no 
offences at all in any free country. Codes less barbarous 
but no less arbitrary have been promulgated as laws by 
the Governments of Mussolini and Hitler. For obvious 
reasons, Official rules of torture have not, so far as I know, 
been printed and published by any of the dictatorships. 
It is enough for the Terror that people know what may 
be in store for them if, by a chance word or complaint, or 
through the personal malice of an informer, they become 
suspect. Ifthe mechanism of torture and all the ingenious 
refinements of cruelty were officially made known, there 
might be such an outcry in civilised countries, such a stir- 
ring of opinion against those responsible for these outrages 
upon humanity, that the systems dependent for their 
strength upon terror would be shaken to their foundations ; 
and they might even lose their international status among 
civilised powers. 

I have thought it best to abstain from any long recital 
of horrors. A few illustrations will suffice for the purpose. 

Of the methods practised in Russian gaols and political 
prisons I have heard detailed descriptions ; but am not 
aware that there is any trustworthy published evidence on 
the subject. Asa well-known Socialist, Mrs. B. A. Gould, 
wrote in the Daily Herald of October 2nd, 1934, after 
paying the customary tribute of ecstatic praise to the 
Soviet’s economic planning : 

“I found it impossible to get any official information about the 
political administration of the country. The work of the dreaded 
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Russian Political Police is a closed book to the foreigner. . . . No 
one in authority will talk, no one else dare talk. I tried without 
success to hear a political trial, and see a political prison. I was 
in touch with high judicial officials, who gave me every facility to 
attend criminal courts and visit criminal prisons, but who became 
politely obtuse when I pressed for the same help in the case of 
political courts and prisons.” 


What little news she did obtain indirectly from other 
foreigners “ about the treatment of Russians suspected of 
political crimes or merely indiscretions’ was “ far from 
reassuring.” Ifa Russian were given a choice between 
committing a burglary and committing a political indiscre- 
tion, he would be well advised to choose the first alternative. 

Mrs. Gould was shown over Moscow, and was deluded 
into thinking that in the show city of the Soviets ‘‘ there 
is little poverty and no economic insecurity’ ; but she 
had the candour to add: ‘“ There is still fear present in 
the hearts of the people: the fear that is the inevitable 
concomitant of a ruthless dictatorship : fear of expressing 
any opinion, or performing any action, not strictly in 
accord with the vigorous laws of conduct and speech 
imposed upon the people by the Communist Government.” 

One of the refinements of cruelty in the Soviet treason 
law is that the relatives of deserters who have escaped across 
the frontier are held personally responsible. If they are 
not shot, they are certain, whether they knew of the deser- 
tion or not (unless they have informed the authorities), to 
be disfranchised, to have their belongings confiscated, and 
to be imprisoned for from five to ten years. Disfranchise- 
ment means loss of all rights and food cards. Disfranchised 
persons are mostly priests, ex-policemen of the Czarist 
régime, kulaks, and other “‘ class enemies.” ‘Their fre- 
quent, if not their probable, fate is death by starvation. 


z 
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In the spring of 1933, when the Englishmen employed 
by the Metropolitan-Vickers Company were being tried in 
Moscow, the Chief Prosecutor denied that torture is 
employed in Soviet Russia to obtain confessions. There- 
upon Professor Vladimir Tchernavin, a professor of science 
and a director of laboratories in Russia from 1918 to 1930, 
wrote to The Times on April 18th as follows : 


‘ T was in the G.P.U. prison in Petersburg in 1930—1, accused 
of being a ‘ wrecker.’ I affirm that the G.P.U. inquiry consisted 
solely in trying to obtain from the prisoners by means of moral and 
physical torture a confession of crimes they had not committed. 

“Ina cell measuring 75 square yards more than a hundred of 
the accused were kept. ‘The cell was infested with bugs and 
lice, Food was insufficient, and the diet was such that almost all 
the prisoners were ill with scurvy. ‘They were kept in these con- 
ditions from six months to two or more years awaiting their 
sentence. 

‘* The investigating officer wanted me to sign a statement that 
‘TI plead guilty to being a wrecker.’ As I refused to do so, I was 
threatened, by way of ‘ bringing pressure to bear’ upon me: (1) 
That I would be shot ; (2) that my wife would be arrested, and my 
son, a boy of twelve, would be sent to an institution for vagrant 
children ; (3) that my wife would be kept in prison during the 
whole of the inquiry into my case; (4) that my wife would be 
sent to penal servitude ; (5) that unless I signed the statement 
within three days I should be shot on the fourth day ; (6) finally 
I was taken in the night as though to be shot. 

“* In spite of this I did not sign the false statement. “Then they 
did not cross-examine me any more, and sent me without a trial 
to five years’ penal servitude at the Solovetsky Concentration 
Camp, from where I escaped in August 1932. 

‘“‘ Prisoners who were in the same cell with me had the follow- 
ing measures applied to them in order to wring ‘confessions’ from 
them : (1) ‘ Standing ’ — the prisoner was made to stand without 
food or drink or sleep for as long as six days and nights; (2) ‘the 
Mr 
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cold punishment cell,’ where the windows were kept open in 
winter and the prisoner was undressed ; (3) ‘ the wet punishment 
cell’ where the floor was covered with water to a depth of 6in. to 
IO in., where there were no sanitary arrangements whatever 
and no bed — only a narrow bench to sit on; (4) the ‘ crowded 
cell” — as many as 300 people, men and women, were so crowded 
together that they had to stand closely pressed against one another ; 
the room was kept very hot and they were forbidden to sit or lie 
down : few could endure more than six days of this ; (5) ‘ con- 
veyor ’ — the accused were made to run, 40 people at a time, in 
procession from storey to storey, from room to room, until they 
signed what was required of them or fell down senseless. Cases of 
death, suicide, and madness among prisoners awaiting trial are 
very frequent. 

“These tortures were inflicted in Leningrad prisons chiefly 
upon educated people, including many well-known scholars and 
scientists. All the convicts whom I met at the Solovetsky Camp 
told me that the same methods were used by the G.P.U. in other 
parts of U.S.S.R. as well.” 


On April 25th, Sir Bernard Pares, Professor of Russian 
in the University of London, wrote a supplementary 
account of the fate of numerous Russian scholars and 
scientists. Of the fifty-one specialists in Professor 
Tchernavin’s department of science, twenty-five had been 
shot and twenty-six deported between 1930 and 1932. 
“There 1s no doubt whatever,” wrote Professor Pares, 
‘as to the accuracy of Professor Tchernavin’s account of 
his treatment in Russian prisons.” 

In Germany, where the dictatorship of Adolf Hitler 
has introduced National Socialism, terror and torture have 
been applied for the alleged purposes of restoring national 
unity and prosperity. Instead of a class war, there has 
been a racial war against the Jews or persons whose Aryan 
race has been polluted by a few drops of Semitic blood. 
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But the main activities of the Government have been 
directed more and more against political suspects and 
secret conspiracies. ‘The sensational executions or assas- 
sinations at the end of June 1934 were directed by Hitler 
against his own friends and colleagues, like Réhm and 
Ernst, whom he believed to have turned against him. 
Even before this, at the beginning of May, a secret 
tribunal was empowered under a new treason “ law ”’ to 
pronounce capital punishment, penal servitude and other 
sentences on persons whom it found guilty of subversive 
activities against the constitution, i.e. against the dictator- 
ship of Hitler. In August, Dr. Giirtner, the Minister of 
Justice, issued a pamphlet of recommendations for reform- 
ing the Penal Code. Persons condemned to death would 
be shot or decapitated, but they might perhaps be given 
the alternative of drinking a poison cup or using a firearm 
put at their disposal for the purpose of self-execution. 
The practice already adopted of confiscating the property 
of Jews, pacifists, Liberals, etc., was recommended for 
incorporation in the Code. Many distinguished men, like 
Professor Einstein, now in exile, have suffered this mon- 
strous injustice. 

When the Hitler régime was first established, the so- 
called Nazi Storm-Troopers, or Brownshirts, were in 
the habit of beating Jews, Socialists, Communists and 
other objectionable persons in a haphazard and unsys- 
tematic way. In some districts abominable cruelties were 
perpetrated and barbarous punishments inflicted. In 
others the local leaders were comparatively humane. In 
the autumn of 1934, the power of the Brownshirts was 
on the wane. To quote the Manchester Guardian of 
October 4th, 1934: “ Formerly the victims of the Terror 
were taken to S.A, barracks, and, after being beaten, were 
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allowed to go. This method is falling into disuse.” The 
secret police, who wear a black uniform, are now the chief 
instruments of the Terror. They “ have adopted the 
medieval method of employing torture to extort confes- 
sions or evidence.” One of their chief duties was the 
arrest of suspected persons : 


“* They go out for this purpose at night, usually between 3 a.m. 
and 4 a.m., visit a particular street, search a number of dwellings 
in it, and arrest a certain number of the inhabitants. Many of 
the arrests are made on private denunciations and without any 
previous investigation, which comes afterwards. For this reason 
the secret police are regarded with terror by the population of 
Berlin.” 


It is much the same in Moscow. A knock at the door 
after 11 p.m. terrifies the inmates. 

In the article above quoted from the Manchester Guardian 
the case of a Social Democrat, who was arrested in this 
way in Berlin, 1s recorded. He denied that he had been 
engaged in any conspiracy, or possessed any forbidden 
publications. The questions were repeated, and he gave 
the same answers. 


““ He was then taken into a cellar, where he was forced to 
undress completely and was put naked on a table face downwards. 
‘Two men held his arms, a third held a wet towel to his mouth to 
stifle cries, and four men flogged him with horsewhips. After 
this he was taken up again to the officials who had previously 
questioned him, and was asked the same questions and gave the 
same replies. He was then again taken to the cellar and flogged 
for the second time in the same manner. ‘The operation was 
repeated the next morning, so that he had three floggings in the 
course of about eleven hours. 

“ After the third flogging he was kept in prison for thirteen 
days, making sixteen days in all. He was not flogged again, 
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presumably because it was concluded that no information could 
be got out of him. When he was released he was, like all other 
prisoners, required to sign a declaration that he would in future 
take no political action, would give the police any useful informa- 
tion that might come to his knowledge, and would say nothing to 
anybody about his treatment in prison.” 


After the disappearance of this unfortunate man, his 
family received an official letter, which may be inserted 
here as an example of the thousands that have doubtless 
been sent in similar cases by the agents of the German and 
Italian dictators. Whether similar consideration is shown 
to distressed families in Russia I very much doubt : 





“In reference to your letter, you are informed that is in 
the custody of the secret State police as a political prisoner. In 
accordance with the regulations, no information is given, and no 
visits are allowed. Letters and parcels (with a list of their con- 
tents) can be delivered to the porter of Gestappa, Prinz Albrecht 
Strasse, 8.” 


In case — as many good Germans now hope and expect 
—a Rechtstaat should be re-established by the Reichswehr 
in place of the present arbitrary dictatorship, it may be 
worth while to add that the new style of imprisonment 
and torture is not employed by the respectable old police 
(Schutzpolizei) who still adhere to those lawful practices, 
which were contemptuously referred to by Dr. Frick, the 
Minister of the Interior, as Gelehrtenrecht—‘‘ the law of 
the pedants.”’ 

One more illustration may be given from another special 
correspondent of the Manchester Guardian (October 24th, 
1934). Twenty-five German Socialists, it was stated, were 
about to be tried by “the People’s Court,” the new 
administrative tribunal, to deal with political “ treason.”’ 
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Many of them had been detained for a year in concentra- 
tion camps, or in barracks where torture was employed, 
Several of the prisoners were women ; one was a girl of 


eighteen, and another a boy of sixteen. They were all 
charged with treasonable activity ; some had been severely 
flogged ; one of the women had attempted suicide ; one 
of the men, Max Koehler, ‘‘ was so badly tortured that he 
had to be carried on a stretcher during the preliminary 
investigations. Through the beatings, he had lost most 
of his teeth.” 

One of the reasons given by British admirers of Hitler 
for the greater number and severity of barbarities in 
Germany, as compared with those in Italy, is that the 
German régime is still young and has not yet been firmly 
established in the affection or fear of the people. Origin- 
ally, similar atrocities, it is said, were probably quite as 
numerous in Italy. In that country there is now on the 
surface a pretty general acquiescence. Besides, the average 
Italian is naturally more docile than the average German, 
who still has cravings for the wild freedom of his tribal 
ancestors in the Hercynian Forest, and still—if he be a 
Protestant — glories in the dauntless courage of Martin 
Luther, who stood up alone and undismayed against the 
whole might of the Papacy. 

One of the reasons why comparatively little has been 
written and published about the systems of torture and 
other features of the Terror in Russia and in Italy is that 
neither Stalin nor Mussolini has persecuted the Jews, who 
own or edit so many newspapers all over the world. In 
Russia, indeed, they are far better off than the Christians ; 
instead of being a degraded minority, as they were under 
the Czars, they now hold many important positions in the 
Communist bureaucracy, though their strongest man, 
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Trotsky, has been exiled. Thus it happens that the 
English and American Press has paid far more attention to 
the cruelties and atrocities of the Nazi régime than to the 
similar doings in Italy or to the far more extensive Terror 


in Russia. 

In Italy the persecution was at first directed mainly 
against Liberals among the intellectuals, and against 
Communists among the workers. After the fighting was 
over, and Fascism was firmly in the saddle, opponents and 
suspects were summarily beaten or imprisoned for short 
periods, or transported in thousands to “ the Islands.” 
Italian torture has its specialities, such as overdoses of 
castor oil and the bastinado. 

Among recent examples of repression, the following is 
taken from the Rome correspondent of The Times (Novem- 
ber 7th, 1934). Early in March 1934, a car entering Italy 
from Switzerland was stopped, and was found to contain 
anti-Fascist leaflets. Of the occupants, one was arrested 
and the other escaped. As a consequence of the discovery, 
many intellectuals and university professors in Turin were 
arrested, but most of them were released. On November 
6th, two persons (Segre and Ginzburg) were tried in Rome 
in connection with the case. ‘“ Both were sentenced, the 
first to three, and the second to four years’ imprisonment, 
with a legal pardon of two years in each case.” 

An Italian lady, who was staying recently in a Roman 
suburb, told me of a typical case which happened there in 
1934. An elderly man was overheard by a young Fascist 
saying something disrespectful of the Duce. He was 
hustled off to the local Fascist office, where they poured 
half a pint of castor oil down his throat and turned him 
loose in the street. 

In Japan for many years police oppression has been 
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directed to prevent the growth and dissemination of 
dangerous thoughts, and especially, since Russian propa- 
ganda began, of Communist activities. Compared with 
Russia, Italy or Germany, Japan is a free country. Its 
Parliament has considerable influence ; its Press is pro- 
bably quite as free as that of Germany or Italy before the 
War, as any reader of the Yapan Chronicle can testify. 
Liberty is chiefly endangered by the naval and military 
authorities, and by fear of Communistic activities. Persons 
under suspicion are bullied and beaten in the most cruel 
way for the purpose of extorting confessions. As it 
happens, we have an account of this system of examination 
— the so-called ‘‘ Third Degree’ — in Japan, thanks to the 
arrest and examination by the Japanese police of a young 
New Zealander (W. M. Bickerton), who had been teaching 
for ten years at a college in Tokio. He disappeared from 
the college one day in March 1934, and after a time his 
friends learnt that he was under arrest, charged with 
dangerous thoughts and Communistic activities. Ulti- 
mately he was released, and reached London in July, 
where he made a sworn statement at the Foreign Office of 
his painful experiences. He also described his treatment 
in the Manchester Guardian4 After his arrest, he was 
confined in a cell, measuring twelve feet by five and a half, 
in which there were never less than nine and sometimes as 
many as fourteen other prisoners |! Among his cell-mates 
at different times were three madmen, “all of them 
raving.” He was confined for twenty-four days, and was 
never allowed to have a bath. Nor was any exercise 
allowed. ‘‘ Prisoners must sit with their legs crossed all 
day. . .. The brutality of the gaolers is beyond imagin- 
ation. I was not beaten by them, but the almost daily 
1 July 26th, 1934. 
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sight of other prisoners being stripped and beaten with 
sticks till their backs were a row of weals, or kicked till 
they could not stand up — and all for very minor infringe- 
ments of discipline— was hard to bear.” The police 
‘“‘ examination ” took several days, the object being to 
extort admissions or confessions which would incriminate 
others. When their cross-examination failed to produce 
results, he was kicked and beaten, and smacked in the 
face, and threatened with various forms of torture until at 
last, utterly worn out, 1n his pain and confusion of mind 
he was forced to give one or two addresses in connection 
with papers which had been seized in his house. At last, 
the British Consul was allowed to visit him on March 23rd, 
and after this he was treated with more consideration. But 
a day or two later he was again examined and beaten with 
a bamboo fencing-stick. The police refused to let him 
interview the Consul a second time until two weeks 
after the last beating, when the bruises had gone, so that 
he was unable to give practical proof of the physical 
cruelties. 

In the official prison, the conditions he experienced were 
very different, and he had “no complaints to make,”’ 
except that the food was unsuitable for Europeans. “ The 
gaolers were all decent to me, and the one specially in 
charge of me... could not have been more kind.” 

As I am not a criminologist, or a specialist in modern 
police methods, I cannot pretend to say how far torture is 
employed in other countries. In the United States, we 
find a distinction in the process of apprehending criminals 
under the terms “ first degree,” “‘ second degree ”’ and 
‘third degree.” The first degree is the arrest; the 
second degree is the taking of the prisoner to a place of 
confinement ; the third degree is the method adopted by 
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the police for obtaining confessions and other information 
from persons -accused of crime. Professor Chafee, of 
Harvard University, has given all the information that 
a layman could wish to possess upon the subject of com- 
pulsory confessions in a recently published volume of 
essays.1 ‘‘ The charge,” he writes, “ that the police in our 
cities extort information from persons accused of crime by 
protracted questioning combined with deprivation of food 
and sleep is frequently made, but the truth is naturally 
hard to discover.” The Jocus classicus is the judgment of 
the Supreme Court of the United States delivered by Mr. 
Justice Brandeis in the case of Ziang Sung Wan in 1924. 
Wan was detained without formal arrest in the room of 
a hotel by three policemen, each serving three-hour shifts. 
For seven days he was persistently interrogated and cross- 
examined by a superintendent and by detectives. Then, 
to quote the judgment, “ on the eighth day the accusatory 
questioning took a more excruciating form. A detective 
was in attendance throughout the day. In the evening, 
Wan was taken from Hotel Dewey to the Mission. There, 
continuously for ten hours, this sick man was led from 
floor to floor, minutely to examine and re-examine the 
scene of the triple murder and every object connected with 
it, to give explanations and to answer questions. ... From 
seven o'clock in the evening until five o’clock in the morn- 
ing the questioning continued. ... The superintendent of 
police had returned to his home apparently exhausted ”’ 
before midnight. ‘‘ One of the detectives had fallen 
asleep. To Wan not a moment of sleep was allowed. On 
the ninth day, at twenty-five minutes past five in the morn- 
ing, Wan was taken from the Mission to a station house, 


1The Inquiring Mind, by Zechariah Chafee (New York: Harcourt, 
Brace & Co., 1928). 
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and placed formally under arrest. There the interrogation 
was promptly resumed. Again the detectives were in 
attendance, day and evening, plying their questions, point- 
ing out alleged contradictions, arguing with the prisoner, 
and urging him to confess lest his brother be deemed 
guilty of the crime. Still, the statement secured failed to 
satisfy the detectives’ craving for evidence. On the tenth 
day, Wan was ‘bundled up,’ was again taken to the 
Mission, was again questioned there for hours.’’ On the 
eleventh day there was a formal interrogation in the pre- 
sence of a stenographer. On the twelfth day a long report 
of the interrogation was read to Wan in the gaol. He 
signed the report. ‘‘ On the thirteenth day, for the first 
time, Wan was visited by the chief medical officer of the 
gaol in the performance of his duties.””’ He found Wan 
very weak, exhausted and emaciated. Wan told the 
physician that he had been unable to eat for days, and the 
physician stated : “ Considering all those facts, I came to 
the conclusion that he was so exhausted that he was really 
desperate. He told me also that he had signed a 
confession.” 

Professor Chafee observes that the extreme methods 
above described may be exceptional, but adds: “It is 
disturbing to find them used not in a remote frontier town, 
but in the capital of the nation.”’ Moreover, in the case 
of the Chinaman, it 1s to be remarked that the confession 
was admitted as valid evidence both by the Trial Court 
and by the Court of Appeals of the district of Columbia. 
The decision of the Supreme Court that such confessions 
should be excluded “ does not rest upon any clause of the 
constitution, but upon a well-established principle of the 
common law, originating in England, where there is no 
written constitution, that confessions secured by improper 
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methods must not be used as evidence against a person 
on trial for crime.”! 

Whether the practice of extorting confessions by such 
methods as these from persons accused of murder or 
treason or other serious crimes has ceased in the United 
States since this decision of the Supreme Court seems 
doubtful ; but American law has at least been cleared 
of a dark blot, and the fine tradition of the English common 
law has been affirmed and vindicated. 

In England nothing of this kind is known ; practice 
conforms to law. During the Great War, it is true, after 
the imposition of conscription, a good many conscientious 
objectors were brutally treated, and those who obstinately 
refused to perform any kind of non-combatant service were 
roughly handled, and in some cases tortured. In the 
Friend of November 2nd, 1934, Cornelius Barritt, a con- 
scientious objector, described what happened to him. He 
had been exempted from “‘ combatant duties only ”’ by the 
tribunal, but refused to report for any non-combatant 
service because, as he put it, “ I felt I could have no lot or 
parcel in prosecuting warfare.” Consequently, he was 
arrested on April 18th, 1916, brought before the magis- 
trates, and handed over, along with several others, to a 
military escort. ‘They were removed to Harwich, where, 
on refusing to drill, they were put in irons, and placed on 
a bread-and-water diet with solitary confinement. They 
were then transferred to Havre, where they again refused 
to do any kind of work. Mr. Barritt was told to load hay, 
but refused. Then he was sentenced, with others, to Field 
Punishment No. 1, which may be described in his own 
words : 


1See The Inquiring Mind, p. 94. 
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“A number of us under punishment were taken to Harfleur 
Prison, a barbed-wire compound, the prisoners being in tents. 
That same evening all the prisoners on Field Punishment No. 1 
were tied up to a fence, our hands and arms extended, and above 
the level of our heads, with the feet close together. This punish- 
ment, known as the crucifixion, lasted for two hours at a stretch.” 


Later on, in May, they were removed to a Non- 
Combatant Corps Camp in Boulogne. On refusing to be 
drilled, they were sentenced to three days’ bread-and-water 
diet in the cells, and also to be “ tied up ” for two hours. 
After a second refusal to drill, they were threatened with 
court martial and death, but were saved by a surprise visit 
from a leading Free Church minister, Dr. F. B. Meyer, 
who had received permission “ to see the men who, con- 
trary to Mr. Asquith’s express promise that none should 
leave the country, had nevertheless been sent to France, 
where, as they were now in the War zone, the death 
penalty could be inflicted.” Dr. Meyer saw the Assistant 
Provost Marshal. Eventually they were sentenced to 
suffer death by being shot ; but after the sentence was 
read the officer went on to say that it had been “ confirmed 
and commuted to ten years’ penal servitude. Signed, 
Douglas Haig, General.” They were then sent back to 
England, and confined in gaols at Winchester and Maid- 
stone until their final discharge in May 1919. 

These conscientious objectors had a narrow escape ; 
but it is satisfactory to add that the promise made in the 
House of Commons on behalf of the Government by Sir 
F, E. Smith that no conscientious objector should be shot 
was fulfilled. One hopes that conscription will never 
again be imposed by a British Government for foreign 
service, and that in any case conscientious objectors will 
never again be subjected to the treatment above described. 


CHAPTER VI 
DEMOCRACY AND PERSONAL LIBERTY 


In a piscussion of political liberty it 1s sometimes con- 
venient to confine our attention to the political rights of 
the citizen in relation to the Government, distinguishing 
them from his legal rights under the law of the land and 
from his economic liberties, which require separate con- 
sideration. By “ political liberty’? I mean, broadly, 
popular self-government, which in a large modern State 
must be carried on by means of effectively representative 
institutions. ‘To enjoy full liberty men must be citizens 
of a well-ordered democracy, living under equal laws and 
enjoying equal rights. 

Aristotle calls politics “ the architectonic art or science.” 
Just as an architect, or a director of works, supervises 
building, so the art or science of politics may justly be 
regarded as the superintendent of all the sciences and arts 
of the civilised world. It is supreme in the sense that, 
unless there 1s an orderly system of government, no other 
art or science can flourish. Political anarchy means general 
anarchy, and the destruction, if not of life, at least of all 
that makes life worth living. 

Since aristocracy, “‘ the rule of the best,” is an unattain- 
able ideal, Aristotle’s judgment on actual as distinct from 
ideal constitutions favours a moderate democracy —a 
government by the middle classes, which he thinks especi- 


ally good in a community of husbandmen or farmers. This 
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opinion and his dislike of oligarchies are enforced (with 
some exaggeration) by Macaulay in one of his earlier 
essays, where he is condemning Mitford’s History of Greece 
on account of its marked partiality for the ruling caste 
of Sparta and its unfairness to Athens and Athenian 
democracy. “ Oligarchy,” writes Macaulay, ‘‘ wherever 
it has existed, has always stunted the growth of genius.” 
Sparta produced no more than four eminent men, and of 
them three became great only after they had left their 
native State. In Rome, until the Gracchi formed a strong 
democratical party, we look in vain for a single man of the 
first order of intellect. Only when the foundations of the 
old aristocracy had been shaken did really great men like 
Cicero, Lucretius and Cesar appear. “ Venice 1s a still 
more remarkable instance : in her history we see nothing 
but the State ; aristocracy had destroyed every seed of 
genius and virtue.”” Here, cried Macaulay, was a powerful 
and civilised State, which, after existing through thirteen 
hundred years, failed to bequeath to mankind the memory 
of one great name or one generous action... The cruelty 
and suppression that marked the legislation and govern- 
ment of Sparta destroyed almost every virtue except 
patriotism and military discipline as well as theamenities of 
public and private life. Mitford praised Lycurgus, the 
Lacedemonian legislator, for controlling and forming to 
his own mind the wills and habits of his people — as if men 
were created for the State, and as if it were the business 
of the State to turn out citizens of a pattern |! In the castle 
of Thunder-ten-tronkh, Dr. Pangloss propounded the 
same sort of inverted absurdity to Candide when he pointed 
out that the nose is designed to carry spectacles : 


1 Here Macaulay overlooked (among other memorable Venetians) 
Father Paul Sarpi, the historian of the Council of Trent. 
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‘* Remarquez bien que les nex ont été faits pour porter 
des lunettes; aussi avons nous des lunettes.”’ What 
Athens had and Sparta lacked was liberty. “An 
Athenian,” wrote Macaulay, ‘“ might eat whatever he 
could afford to buy, and talk as long as he could find 
people to listen. The Government did not tell people 
what opinions they were to hold, or what songs they were 
to sing. Freedom produced excellence. Thus philosophy 
took its origin. Thus were produced those models of 
poetry, of oratory, and of the arts, which scarcely fall short 
of the standard of ideal excellence.” 

Of the genius of Athens and her legacy to the world, 
Macaulay wrote in such raptures of gratitude and devotion 
as we associate with those whose souls are inspired by 
religious fervour : 


‘ All the triumphs of truth and genius over prejudice and 
power, in every country and in every age, have been the triumphs 
of Athens. Wherever a few great minds have made a stand against 
violence and fraud in the cause of liberty and reason, there has 
been her spirit in the midst of them ; inspiring, encouraging, con- 
soling ; by the lonely lamp of Erasmus, by the restless bed of 
Pascal, in the tribune of Mirabeau, in the cell of Galileo, on the 
scaffold of Sydney. But who shall estimate her influence on 
private happiness Who shall say how many thousands have 
been made wiser, happier and better by those pursuits in which 
she has taught mankind to engage? “To how many the studies 
which took their rise from her have been wealth in poverty, 
liberty in bondage, health in sickness, society in solitude? Her 
power is indeed manifested at the Bar, in the Senate, in the field 
of battle, in the schools of philosophy. But these are not her 
glory. Wherever literature consoles sorrow or assuages pain, 
wherever it brings gladness to eyes which fail with wakefulness 
and tears and ache for the dark house and the long sleep, there is 
exhibited, in its noblest form, the immortal influence of Athens.” 
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Thus ancient Athens, though she blazed in full 
splendour for no more than a century, still lives in men’s 
minds. Though dead, she speaks, and preaches to a 
listening world from the Evangelist’s text: ‘‘ Ye shall 
know the Truth and the Truth shall make you free.” It 
is equally certain that, as truth liberates the mind, so does 
liberty promote truth. Only on a free soil can truth grow 
to its full stature and proportions. Without liberty the 
Athenians of the age of Pericles could never have risen to 
such supremacy in thought and art, in truth and beauty, 
and in all that ennobles or refines. 

Butcher’s brilliant study of Demosthenes (who was a 
contemporary of Aristotle) confirms Macaulay’s judgment 
of the Spartan oligarchy. Sparta, he says, ‘‘ knew but one 
rule of policy — force in its most undisguised and brutal 
form.” ‘The years of Spartan supremacy (405~371 B.C.) 
were years “‘ charged with mischief.” We are told that 
‘the Spartans in three months put to death without trial 
more men than Athens had put on trial during the whole 
period of her empire.’’ Unhappily even the eloquence and 
statesmanship of Demosthenes could not restore the 
strength of Athens or maintain the liberties of Greece. 
The population of Athens and many other Greek cities 
had been thinned by pestilence, war and exile. “ Our 
rulers,” wrote Isocrates, in his pamphlet on the peace 
(355 B.c.), ‘‘ found that they had filled the cemeteries with 
citizens and the registers with aliens.” Public spirit 
declined, and with it the character of the Assembly and 
magistrates. A needy rabble looked to politics for games 
and theatres and doles. Corruption spread. Bad laws 
were passed ; good laws were not enforced. The Pelo- 
ponnesian War had caused much the same mischiefs and 


miseries in ancient Greece as those which the Great War 
Nr 
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brought upon modern Europe. Confiscation of property 
was one of the means employed by corrupt officials to 
augment failing revenues, though honest statesmen pointed 
out how much more the State would profit if wealth were 
left in the hands of patriotic owners. This practice of 
confiscation is mentioned by Aristotle as one of the causes 
that led to the ruin of democracies. Demosthenes saw the 
evil, and at last persuaded his fellow citizens to reform 
and equalise the taxation of wealth. 

In Xenophon’s Symposium there is a humorous passage 
in praise of poverty by one Charmides, who says that, so 
long as he was rich, he was in constant dread of robbers 
or ‘‘ sycophants,”’ the Greek word for informers. There 
was always some new tax to pay which he could not escape 
even by going abroad. But since he had been ruined, 
and his property sold up, he had gained happiness : 
“* Stretched at full length I sleep comfortably ; I am no 
longer threatened ; it is I that threaten others. A free 
man, | travel abroad or remain at home. The rich now 
rise in my honour and give place to me on the road. To- 
day I am like a tyrant ; lately I was unmistakably a slave. 
I then paid tribute to the State ; to-day the State pays 
me tribute and supports me. ... I lose nothing, for I have 
nothing to lose ; and I always have the hope of getting 
something.” 

This little satire on the consequences of public bank- 
ruptcy and its sequel of unjust confiscatory finance has 
plenty of modern applications. Democracy and liberty 
may easily be submerged when a State, impoverished by 
war and misled by incompetent demagogues into extra- 
vagances which it cannot afford, slides down the slippery 
slope into a quagmire of insolvency. Even in Athens, 
though she preserved in this period of decay some of her 
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ancient virtues, it was’ admitted that politics, which had 
been elevated into an art, were too often degraded into 
a trade. Not a few of her finer minds retired despairingly 
into their shells or their tubs, like Plato’s philosopher, 
who, having fallen on evil days, held his peace and did his 
own business, seeking in a life of private virtue compensa- 
tion for public evils which he felt himself powerless to 
resist.1 There were splendid exceptions among great 
Athenian orators, like Isocrates and Demosthenes, who 
sought to revive public morality, and to enlighten the 
public conscience, by fearless outspoken sincerity. Plato, 
on the other hand, had as little belief in liberty as Hegel. 
Virtue and justice, as he conceived them, could never be 
harmonised with democracy. He even preferred “ a noble 
lie’ as the basis of his Utopia to that freedom of thought 
and speech which can alone make truth and justice secure 
in a Commonwealth. Demosthenes knew better. He 
saw the faults and weaknesses of a democracy, but he kept 
the faith. Instead of despairing, he insisted on individual 
virtue and responsible citizenship as the right foundations 
for democratic success. For him democracy meant the 
reign of law, oligarchy the reign of caprice and arbitrary 
government. He dwelt on the official responsibility of the 
magistrate, and the moral responsibility of the statesman. 
He saw that home and foreign policy were inseparable. 
In his eyes, as in Burke’s, economic reform was a thing of 
high constitutional and social import, not a matter which 
should be relegated to experts. Justice must enter into 
finance and into all departments of government. “ It is 
not possible, Athenians,” he said in one of his speeches, 


1 Plato’s Republic, Book VI. This worthy, who sheltered himself behind 
a wall from the storms of public life, reminds us of Horace and Cowley, 
who both lauded and trod the fa/lentss semita vite. 
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‘““to found a solid power upon oppression, perjury and 
falsehood. .. . As in a house the foundations should above 
all be strong, so should the principles and groundwork of 
conduct rest upon truth and justice”; and again: 
“Beware of exhibiting as a nation conduct from which 
you would shrink as individuals’””—a very different 
attitude from that of the Anarchist or Communist who 
lacks even “‘ the salutary prejudice called our country.” 

Two centuries after Demosthenes’ splendid failure, the 
historian Polybius summed up a long sad story. He said 
that the free cities and splendid civilisation of ancient 
Greece perished for want of men, as the result of the wars 
they waged with one another and of their failure to co- 
operate against foreign despots. This is a lesson which 
Europe must learn ; or else its civilisation will crumble 
away and the spirit that supported free institutions will 
decay and perhaps disappear. Mr. Chamberlin’s won- 
derful study of Soviet Russia portrays a modern oligarchy 
with the same sort of repressive influence upon culture 
that Macaulay exposed when he contrasted Sparta and 
Venice with Athens. The censorship, the prohibition of 
travel, the system of education, and the extinction of 
private trading, are intended to create a nation of citizen 
subjects all of one pattern —a people in blinkers. 

In the cities of ancient Greece, as well as in Republican 
and Imperial Rome, the existence of slavery made citizen- 
ship a privilege, whatever the form of government. Even 
in Athens, the most flourishing and famous of ancient 
City States, the number of citizens at the height of its 
prosperity was much smaller than the number of slaves ; 
and there were also thousands of metics, or foreigners, 
who lived under the protection of the laws and were allowed 
to trade freely, but had no votes in the assembly, or in the 
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elections of the archons and other officials. Thus the best 
of the ancient democracies, to whose philosophers, states- 
men and orators modern politics and political science owe 
so much, was governed by a minority of its inhabitants. 
It was so small that the citizens could meet together and 
sway public policy by their votes. Consequently, every 
citizen could exercise directly far more political influence 
than the citizen-voter in a large modern democracy. Prob- 
ably most citizens knew the archons and leading officials 
by sight. The number of citizens in Athens was only 
about double the number of electors in one of our 615 
British constituencies, so that the political influence of 
an Athenian citizen was more than three hundred times 
that of an English voter. 

The Roman State soon became much too large for this 
form of democratic government. If representative insti- 
tutions and representative government had been invented 
and acclimatised, Cicero’s Republic, instead of being 
transformed into Cesar’s autocratic Empire, might have 
developed into a federal commonwealth, with elective 
assemblies controlling the local affairs of its provinces and 
a separate representative council sitting at Rome or Con- 
stantinople to direct the affairs of the whole federation. 

As this did not happen, the Roman citizenship, of which 
St. Paul boasted, conferred only civil and legal rights. 
After the dissolution of the Western Empire, centuries 
elapsed before anything like civilised order was re- 
established in Europe. Nor was it until the Renais- 
sance in Italy, and the growth of the Hanseatic League, 
and of free cities in Germany, that Liberty here and there 
began to breathe again in an atmosphere of security. 
England led the way with its Magna Charta and Parlia- 
ment, and Holland in the sixteenth and seventeenth 
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centuries rose up to be another protagonist in the asser- 
tion of political and intellectual liberty. Switzerland, 
too, with its legendary hero Wilhelm Tell, furthered 
the development of self-governing ideas by establishing 
in its mountain cantons a federal constitution, and de- 
fending its autonomy with a tenacious courage not inferior 
to that of the Dutch. 

What England gradually evolved, and perfected in the 
eighteenth century, was parliamentary government with a 
Cabinet of Ministers responsible to, and removable by, 
Parliament. But this system, with a limited monarchy, 
though it curbed the power of the King and established the 
legal liberties of all by making justice independent of the 
Crown, was oligarchic rather than democratic ; for the 
parliamentary voters were quite a small class, and even 
their voting power was absurdly unequal, owing to the 
rotten boroughs and the persistent refusal of an unre- 
formed Parliament to reform itself by amending the elec- 
toral laws. The Reform Bill of 1832 swept away the rotten 
boroughs, and established a middle-class franchise, which 
was extended to working men in the towns and agricul- 
tural labourers in the country districts by the Acts of 1867 
and 1884. The electoral districts have been revised from 
time to time so that equal votes may have equal values. 
To-day the franchise is complete — all adult persons of 
more than twenty-one, including the unemployed and 
even the paupers, are placed automatically on the voting 
register. 

At first sight it would seem that Great Britain has 
attained the goal of complete representative democracy ; 


1 A constitutional monarchy as compared with a republic may claim this 
advantage — that it lends itself less easily to a tyranny; for the President 
of a Republic is apt to make himself a dictator. 
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for Parliament 1s elected by all the men and women of the 
country who have attained the age of twenty-one, and the 
Cabinet is dependent for its existence on the favour and 
support of the candidates who have been elected as repre- 
sentatives of town and county constituencies in the House 
of Commons. But the flaw that Mill exposed in our elec- 
toral system, when he was writing his treatise on Represen- 
tative Government, has become a far more serious evil than 
it was in his time. The single-member constituency 
meant, then, that one of the two political parties in each 
electoral district had no representative in the House of 
Commons. This objection was balanced or mitigated by 
two considerations — in the first place, after election, the 
Member regarded himself as in duty bound to look after 
the interests of the constituency as a whole, and not merely 
of his political supporters. The best Members did not 
regard themselves as mere delegates. Secondly, the 
minority in each constituency had the right to convert 
itself into a majority at the next election. 

Mill’s objection to the system was that minority 
opinions and small party groups had little or no chance 
of representation in Parliament. An independent man, 
however distinguished by talents and public spirit, might 
feel unable to attach himself either to the Liberal or to the 
Conservative Party ; but if he stood as an Independent, 
he had hardly any chance of being elected. To remedy 
this, Mill proposed that a scheme of proportional repre- 
sentation, which he borrowed from Hare, should be intro- 
duced in place of single-member constituencies. It was 
not a good scheme ; for the whole country voted together, 
and local interests were obliterated ; but since then far 
more practicable and satisfactory schemes have been 
devised. That which is now favoured would provide that 
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the county Members would be elected by a county vote, 
and those of the large cities by a city vote. London would 
be broken up into perhaps half a dozen boroughs, with ten 
or a dozen members apiece. In this way, every consider- 
able section of political opinion would have adequate 
representation in Parliament, and the House of Commons 
would be a fair reflection of the feeling of the country after 
a general election. An illustration may be given. Leeds 
has six members, who are elected separately by six electoral 
divisions. If three-fifths of the voters vote Conservative, 
all six members may be Conservative ; the one-fifth 
Liberal and the one-fifth Labour may have no representa- 
tion in Parliament. If, on the other hand, all six members 
are elected by the whole city, the Liberals and the Socialists 
are certain to have at least one member apiece. 

It is the substitution of three parties for two in Great 
Britain which has made this reform so urgent, and even 
indispensable, if the political franchise is to be made 
effective, and if sudden catastrophic changes are to be 
prevented or minimised. Since the War, most of the 
general elections have created Parliaments which, so far 
from being faithful reflections, are mere caricatures of 
the political opinions of the voters. It has been proved to 
be not only theoretically, but practically, possible for a 
party with a minority of the electorate to possess an over- 
whelming majority in the House of Commons. In the 
six general elections which occurred between 1918 and 
1931, the Conservative Party never polled anything like 
half the electorate. Yet in 1918 it obtained 382 out of 
708 members; in 1924, 415; and in 1931, 471. At 
the election of 1918, at the end of the War, the Lloyd 
George-Bonar Law Coalition won 487 seats with about 
5,250,000 votes ; while 2,300,000 votes returned 58 
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Labour members, and 1,300,000 returned 28 Indepen- 
dent Liberals. On that occasion, only 50 per cent of the 
electors recorded their votes. Once only, at the 1923 
election, was the strength of the three parties fairly 
represented. Then, by pure luck, there were returned 
258 Conservative members, 191 Labour members, 
and 168 Liberals. At the election of 1931 there were 
returned 471 Conservatives with 11,925,000 votes, 
72 Liberals with 2,320,000 votes, 52 Socialists with 
6,648,000 votes, and 13 “ National Labour ” supporters 
of Mr. Ramsay MacDonald with 342,000 votes. Experi- 
ence, therefore, has fully supported theory by showing 
that in a country where there are not less than three 
parties of a substantial size, the opinions of the people 
can hardly ever be reflected fairly in Parliament under our 
system of single-member constituencies. That a scheme 
of proportional representation adapted to our political and 
geographic conditions would be the proper solution 1s also 
plainly indicated by the experience of other countries. 
Assuming that a nation, fond of liberty and capable of 
self-government, enjoys a democratic franchise and a 
method of voting which will ensure a fair representation 
of all substantial parties and opinions in a governing 
Parliament with a responsible Ministry, we have in 
existence all the conditions required to ensure political 
liberty. ‘True, there is always the risk, ever present to 
John Stuart Mill’s mind, of a tyrannical use of its power 
by a majority, however fairly gained. With a free Press 
and a free platform, this is a risk, as it seems to me, which 
need not deeply concern lovers of liberty. In ordinary 
times, a parliamentary majority acts with moderation. 
It is quite unusual for a party out of office to propose, as 
several leaders of the Labour Party propose at the present 
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time, that if it is returned to power, it will introduce 
revolutionary measures for the subversion of private 
property, and endeavour to force them through Parlia- 
ment in a few weeks by revolutionary processes. The 
project has excited some alarm ; but unless the character 
of the people of England has completely changed, I can- 
not believe that such proposals will command a majority 
of the votes. 

It is undeniable, however, that nations may vote for the 
destruction of their own liberties, or even for sweeping 
confiscations of private property, if the majority, being 
very poor and perhaps desperate, have been persuaded by 
a plausible demagogue that he can and will enrich them. 
Thus a majority of the German nation voted in 1933 for 
the dictatorship of Adolf Hitler, a mob orator with a 
talent for organisation, who promised to restore the 
national honour and prosperity. He promptly deprived 
his fellow citizens of their self-governing institutions, 
muzzled the Press, and persecuted all whom he and his 
Brownshirts suspected of Socialism, Liberalism, Semitism, 
or any other “ ism ” which they disliked. In Russia, again, 
and in several of the new republics, which were carved out 
of the old Russian and Austrian Empires after the War, 
the Governments made themselves popular with the 
peasantry by expelling the landlords, or at least confiscating 
their estates and then dividing them up. In Russia, the 
land was actually given to the peasants, but it was soon 
taken away from them again. ‘The best farmers, or kulaks, 
were driven from their farms, and Communism was 
established. ‘Thus, in a very few years, the agricultural 
population of Russia was reduced to a more desperate 
state of poverty and servitude than it had known since the 
emancipation of the serfs by Czar Alexander II in 1861. 
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Moreover, under pressure of war, even in countries 
where self-government is understood and a high level of 
intelligence prevails, a Ministry may be able to persuade 
Parliament and the people to adopt measures subversive 
of liberty, such as the censorship and conscription, justify- 
ing their proposals on grounds of national defence. And 
when the war is over the people may be unable to regain 
their freedom. 

Probably of all the instruments by which modern 
Governments, even in countries with a democratic suffrage 
and representative institutions, subject their male citizens 
to servitude, conscription is the most efficient. Its excuse 
or justification is national security or national defence, and 
its advocates can cite the case of Frederick the Great, who 
by its aid beat back the powerful invaders of Prussia — 
though the robber of Silesia had only himself to thank for 
the war. They can point to the brief but spectacular 
conquests of Napoleon, whose victorious career as First 
Consul and Emperor of France could hardly have been 
possible had he not employed conscript armies. They 
can point too, if they like, to the general adoption of 
conscription since 1870 by all the great Powers except 
Britain and the United States, and by many of the smaller 
States of Europe and America. Finally, they can recall 
the fact that during the Great War the Governments of 
Great Britain and the United States, for the first time in 
their history, resorted to conscription for foreign service. 

In a book recently published,: I described the introduc- 
tion of conscription into Great Britain, with its immediate 
and ulterior consequences. The Military Service Acts 
were carried by a Coalition Government in 1916. In the 


1 The Consequences of the War to Great Britain, (Oxford University 
Press, 1934, pp. 86 s¢¢.). 
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eyes of Mr. Asquith, who was then Premier, the question 
of conscription was a pure question of expediency. The 
most formidable opposition to conscription came from the 
Liberal Party, and from the trade unionists, whose leaders 
were aware that in a great war military conscription almost 
always involves industrial conscription. When a nation 
is driven into a war, those of its men who are of military age 
speedily find that they have lost their freedom and are for 
all practical purposes slaves engaged in fighting the public 
enemy. Even if exempted, they have to work under 
Government control in constant fear of being removed 
into the Army. In Great Britain, so long as trade union 
officials and journalists were ready to support any measures 
of the Government, they could count on not being called 
up for military service. The means employed to silence 
opposition and criticism were comparatively gentle. In 
its handling of the House of Commons, of the trade unions, 
and above all of the Press, through the censorship, and 
through the instrument of conscription, our Government 
preferred not to resort to overt pressure. 

Happily there survived in England an ingrained spirit 
of liberty, and enough of sturdy independence among the 
older men, who could not be called up, or browbeaten, to 
maintain in a few newspapers, and even at public meetings, 
a useful patriotic criticism of the Government’s war aims 
and of its finance and other measures. And after the War 
conscription was speedily abolished. 

In England alone at first, and afterwards in the United 
States — though all the other belligerent countries except 
Japan were nominally Christian— men were exempted 
from military service if they could prove that they had 
conscientious objections to taking part in war. Some of 
those who refused to be employed in killing their fellow 
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creatures were agnostics. During the debates an attempt 
was made to confine the right of conscientious objection to 
Quakers, and others who based their refusal to fight on 
religious grounds. The cases of conscientious objectors 
were brought before local tribunals, and it was pointed out 
in the House of Commons that if a conscientious objector 
whose claim was overruled still refused to respond to the 
proclamation calling him up for military service, he would be- 
comea deserter in the eyes of the law, and the death penalty 
might be inflicted upon him. The late Lord Birkenhead 
(then Sir F. E. Smith, whoas Attorney-General was in charge 
of the Bill) assured the House of Commons on behalf of 
the War Office that in such cases death-sentences would 
“in no circumstances be pronounced,” and in a further 
explanation he seemed to admit that an agnostic as well as 
a Christian might be permitted to possess a conscientious 
objection to war service. 

On the whole Englishmen may look back with some 
satisfaction on this chapter in the history of conscription 
during the War. As we have seen, no conscientious ob- 
jector was put to death, though many were bullied and 1m- 
prisoned, and though all of them were either imprisoned 
or compelled to take part in some form of non-combatant 
service. When the War was over there was an almost 
universal feeling in the country that compulsory military 
service is incompatible with an Englishman’s conception 
of free citizenship in a free country. Even Mr. Lloyd 
George, who had endeavoured to bring about conscription 
before the War, and had declared during the War that it 
was a democratic institution, found it expedient, soon after 
the War was over, as Prime Minister in a coalition Cabinet 
to repeal the Military Service Acts and restore the volun- 
tary system. 
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It may be conceded that, when nations are separated 
from one another by land boundaries, and one of them 
enormously increases its Army by conscription, its neigh- 
bours who have hitherto relied upon voluntary service may 
feel bound in self-defence to follow its example. But this 
is one of the tragedies of modern life, not a cause for 
exultation ; for, whatever accidental advantages it may 
carry with it in bringing together young men of all classes, 
conscription tends to undermine independence of character, 
to unfit men for the ordinary work of life, to accustom 
them to military ideas and to the doctrine of force. It 
makes for routine and conformity. 

In times when the horrors of war have come to be fully 
realised, the horrors of conscription are acutely felt by the 
youth of any country. A pathetic story was told by Dr. 
Johnson in one of his early essays on Frederick the 
Great: “* As he was passing soon after between Berlin and 
Potsdam, a thousand boys, who had been marked out for 
military service, surrounded his coach and cried out: 
‘Merciful King ! Deliver us from our slavery.’ He 
promised them their liberty, and ordered the next day that 
the badge should be taken off.”” By militarists conscription 
is always represented as an indispensable institution ; 
to all who possess humane and liberal feelings it ap- 
pears not as a mark of democracy, but as a badge of 
slavery under which men may be compelled at any time to 
fight, and to kill or to be killed, by order of Government. 

For the general prevalence of conscription, and for the 
proved willingness of any democratic Government which 
is involved in war to adopt it, there is at the moment one 
minor consolation — that a modern tyrant or dictator who 
rules by terror, and knows that he is detested by a large 
number, possibly a majority, of his subjects, is afraid of 
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mobilisation for war. He is afraid of placing arms in the 
hands of those who may use them, not against a foreign 
enemy, but against himself. 

If war, and preparations for war, are the deadliest 
enemies of modern civilisation, and consequently of its 
highest attributes, liberty and humanity, and if—as we 
have argued — conscription for men of military age is one 
of the worst forms of slavery, there is also another sphere, 
applying to women as well as to men, where the State tends 
to encroach wisely or unwisely, rightly or wrongly, upon 
the freedom of the individual. This is the sphere of 
economic liberty, which belongs to the science of political 
economy, and requires separate treatment. 

In this chapter I have merely sought to make clear in 
what political liberty consists, how it is threatened, and 
why it is so important, and indeed essential, to true 
citizenship in any nation capable of self-government, that 
the machinery of its representative institutions should be 
as nearly perfect as possible. The Government should be 
dependent on a popular assembly, which itself should be 
elected at convenient intervals by the people in such a way 
that the popular assembly will fairly represent the opinions 
of the voters. For this purpose I have used our English 
constitutional government, with its virtues and defects, 
as an illustration. Had space permitted, I should have 
liked to add a discourse on the American constitution, 
which differs from ours in important respects ; for the 
Executive depends upon the President, who is not depend- 
ent on Congress, though he shares with Congress the 
control of public finance and of foreign and domestic 
policy. Although the presidential term of office only lasts 
for four years, and the same person can only be re-elected 
once, his executive power in the United States, and still 
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more in many of the South American Republics, is so great 
that there is more danger of this type of republican govern- 
ment sliding into a dictatorship than in the case of the 
English constitution, where the monarch is only the 
titular head, and the whole power of the Crown is wielded 
by Ministers responsible to Parliament. On the other 
hand, the existence of a written constitution, safeguarding 
the individual rights of American citizens against illegal 
acts, either by the Legislature or by the Executive, is a 
conservative force under the control of a Supreme Court 
which may be described as the Lord High Interpreter of 
the constitution. 

American conceptions of political liberty were originally 
founded partly upon the legal and constitutional ideas 
which the colonists brought from England, partly upon the 
sturdy, combative, and often intolerant Puritanism which, 
mingling with the Quakerism of Pennsylvania, the Angli- 
canism of Virginia, and the Roman Catholicism of Mary- 
land, issued at last in a general recognition of religious 
freedom and found magnificent expression in the Virginia 
Statute of Religious Liberty. In the War of Indepen- 
dence, the Colonists, as Burke showed, were claiming 
against George the Third the same financial rights as 
those which the English Parliamentarians had claimed and 
won in their struggle against the Stuart Kings. The tea 
duty was a small impost, but, like ship-money, it inflamed 
that passion for complete self-government and indepen- 
dence of arbitrary or external authority which has always 
marked the English stock. In the writings, addresses and 
letters of John Adams and Thomas Jefferson, the second 
and third Presidents of the Republic, in the Declaration of 
Independence, and in the constitution itself, we may see 
how the English common law, English customs and 
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English philosophy influenced the founders of the United 
States, and how the conflict of ideas between such men as 
Benjamin Franklin, George Washington, John Adams, 
Thomas Jefferson, James Maddison and Alexander 
Hamilton, in active touch with their fellow Colonists, and 
influenced by the colonial constitutions, evolved a scheme 
of Federal Government, working through parties and con- 
ventions in some respects resembling and in others widely 
differing from those of Great Britain. 

During the century that separated its second and last 
war with England from its first war with Germany, 
American democracy was marred by a discordant individu- 
alism in which the principle of equality and free com- 
petition found itself contaminated by tariff-mongering and 
the money power in an unregulated scramble for land and 
dollars. In spite of Jefferson and other Liberals, slavery 
persisted, and the blacks were excluded from the rights of 
man until, ninety years after the Declaration of Indepen- 
dence, the Civil War ended in victory for the North and the 
abolition of slavery. That war left a legacy of financial 
embarrassments, social mischiefs and high tariffs, which 
in many ways perverted public morals ; and again, after 
the Great War, a spirit of gambling, induced by false and 
exaggerated notions of unlimited prosperity, brought 
about the cataclysm of 1929-32 and an economic crisis so 
acute that dictatorial powers were lavished by Congress, 
with the overwhelming support of public opinion, on 
President Roosevelt. 

To attempt any estimate of the policies initiated by 
President Roosevelt for the purpose of restoring prosperity 
and relieving unemployment, and of their actual and 
probable effects upon political and social freedom in 
the United States, would at this stage be absurd. The 

Or 
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economic and financial arguments for and against the 
legislation, and the use to which it has been put in the 
codes and in the regulation of banking and money and 
Stock Exchange finance, are sufficiently well known. A 
case against them has been formulated in ex-President 
Hoover’s book, entitled The Challenge to Liberty, which 
maintains the superiority of American individualism and 
American democracy over the new dictatorships in Europe 
and America. But it is important to observe that the 
authority of Congress stands unimpaired, that public 
opinion is as powerful as ever, and that the freedom of the 
Press remains complete and unaffected throughout the 
United States. President Roosevelt’s dictatorship has 
involved, and may involve, more bureaucratic control and 
new Social services ; but it may also bring about much 
greater freedom of trade through the lowering of tariffs. 
Hitherto it has not endangered political liberty, and cannot 
be related to the political despotisms of Russia, Germany 
and Italy. It is not a dictatorship in the Bolshevik or 
Fascist sense. It is limited by law and by Congress. 
Lovers of political liberty and upholders of representa- 
tive institutions are therefore fully entitled to count the 
United States, along with Great Britain and the self- 
governing Dominions of the British Empire and also 
France, Switzerland, Holland, Belgium, Sweden, Den- 
mark and Norway, as among the modern democracies 
which may be compared and contrasted with the modern 
dictatorships. When superior persons tell us that democ- 
racy has broken down, that no people is capable of govern- 
ing itself, and that what every country therefore needs is 
an efficient and competent dictator, the reply is obvious. 
The free peoples are not only happier, but far more 
prosperous, than those who have been enslaved. The 
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poverty and internal difficulties of the three big dictator- 
ships are far greater than those of the three leading Powers 
which have maintained their democratic constitutions. 
And if we were to go on to compare in detail the smaller 
nations with one another, we should find the comparison 
even more favourable to democracy. 


PART II 


FREEDOM OF THOUGHT AND DISCUSSION 


CHAPTER I 


FREEDOM OF SPEECH AND WRITING 
(The Areopagitica) 


Ir was in the small cities of ancient Greece long before 
the Christian era that men first framed and enjoyed 
constitutions founded upon individual liberty and self- 
government. At Athens, above all in the age of Pericles, 
Art, Letters, Philosophy and Eloquence were brought to 
amazing perfection under a democratic constitution. In 
no part of the civilised world until quite modern times has 
such ample freedom of thought and discussion co-existed 
with so much public spirit and so active an interest in 
public affairs as in Athens during the best part of the fifth 
century before Christ. Nor has the true conception of 
civic Liberty ever been more finely expressed than in the 
lines of Euripides, best known to us in Muilton’s trans- 
lation : 


This is true liberty, when freeborn men, 

Having to advise the public, may speak free ; 
Which he who can and will deserves high praise: 
Who neither can nor will may hold his peace. 
What can be juster in a state than this ? 


But though in his noble and self-imposed task, the 
Defence of Liberty, Milton drew inspiration from the 
poets, orators and philosophers of Greece, nevertheless he 
stands proudly eminent as the great original genius who 
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first proclaimed to our modern world the truth that freedom 
to express our thoughts in speech and writing is of all 
liberties most to be prized. 

If it should be the religion of every good citizen to see 
that his country is well governed, then it follows that he 
must be free to express his views on every political question 
whether they be favourable or unfavourable to the existing 
Government. It is also, I think, practically, though not 
perhaps absolutely and theoretically, certain that full 
liberty of speech and writing can only subsist under a free 
constitution ; for an oligarchy or an autocracy is not likely 
to permit its subjects to indulge in criticism or to make 
known their grievances. 

Selden’s maxim, ‘‘ Above all things Liberty,” was the 
answer of Englishmen in England’s heroic days to the 
principle of authority. They set up against the divine 
right of kings the popular rights of Parliament. Against 
the pretensions of the Crown and the decrees of the Star 
Chamber they asserted the rule of the Common Law, the 
authority of parliamentary statutes, and the independence 
of judge and jury. To plead the cause of Freedom was, 
said Milton, his sole aim during the twenty years that 
followed the meeting of the Long Parliament. In one 
group of writings he upheld political freedom ; in another 
the right to revise the moral and social code; in a third he 
called on the nation to establish religious toleration and 
to liberate the conscience from ecclesiastical supervision.? 
Above all, in the Areopagitica, passing to the fundamental 
question which dominates all forms of liberty and is its 
final test, he pleaded with superb power and eloquence for 
the widest freedom of thought, for complete liberty, 


1 Cf. the late Professor Charles Vaughan’s admirable notes on the Areopa- 
gitica in Dent’s ‘Temple Classics. 
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unhampered by censors or licensers, to reject, to choose 
and, if need be, to innovate and reform, because without 
that supreme freedom he felt there could be no health or 
progress in the moral and intellectual life of an individual 
or of a nation. ‘“‘ Give me the liberty,” he wrote, “ to 
know, to utter and to argue freely according to con- 
science above all liberties.” 

Milton’s title, Areopagitica, recalls St. Paul’s famous 
address to the men of Athens ; for the Apostle took his 
stand on the Areopagus (“the hill of Ares,” or Mars) 
when he proclaimed Christ and a new theology to the 
sophisticated pagans who loafed about the Academies 
eager to hear some new thing. So Milton, inspired by a 
no less divine passion for Truth, addressed to the High 
Court of Parliament —the Lords and Commons of Eng- 
land — his “ Speech for the Liberty of Unlicensed Print- 
ing.” His reason for writing the pamphlet was an Order 
of Parliament, dated June 14th, 1643, which recited in a 
preamble that many false, scandalous, seditious and 
libellous works had lately been published “to the great 
defamation of Religion and government,” and that many 
private printing presses had been set up. The Lords and 
Commons in Parliament had therefore ordered that no 
book “ shall from henceforth be printed or put for sale, 
unless the same be first approved and licensed by 
such person or persons as both or either of the said 
Houses shall appoint for the licensing of the same.” The 
Stationers Company and the officers of Parliament were 
authorised to search for unlicensed presses and break 


1'The full sub-title of the Areopagitica is : “ A speech for the liberty of 
unlicensed Printing to the Parliament of England,” 1644. It has occurred 
to me that Milton may have called it a speech lest it should be confiscated 
under the Order as a book. 
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them up ; to search for unlicensed books and confiscate 
them ; to apprehend authors, printers and others concerned 
in publishing unlicensed books and to bring them before 
Parliament or its Committee of Examination for further 
punishment. Milton’s Areopagitica is a reasoned, eloquent, 
learned and high spirited protest against this Order from 
one who recognises gratefully what the country had already 
won through the “faithful guidance and undaunted 
wisdom of Parliament.” He even claimed that his criticism 
of the Order was a tribute to the character of the first free 
Government that had been established in England. ‘“‘ For 
this is not the Liberty which we can hope, that no grievance 
ever should arise in the Commonwealth — that let no man 
in this world expect ; but when complaints are freely 
heard, deeply considered and speedily reformed, then is the 
utmost bound of civil liberty attained that wise men look 
for.” 

Milton, then, rated freedom of thought, speech and 
writing higher than all the other forms of liberty. To 
prove his contention 1s the high purpose of this, the 
noblest pamphlet in our language. In the course of his 
argument, he cites precedents from Greece and Rome, and 
shows that even after the Emperors became Christians, 
pagan and heretical books were not often prohibited. 
Nay, even the Popes of Rome, after engrossing political 
power as well as spiritual authority into their own hands, 
were yet for a long time sparing in their censures of 
writings. Martin V by his bull ‘“ was the first that ex- 
communicated the reading of heretical books ; for about 
that time Wyckliffe and Huss, growing terrible . . . drove 
the Papal Court to a stricter policy of prohibiting. Which 
course Leo X and his successors followed, until the Council 
of Trent and the Spanish Inquisition . . . perfected those 
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Catalogues and expurging indexes that rake through the 
entrails of many an old author with a violation worse than 
any could be offered to his tomb. Their last invention was 
to ordain that no book, pamphlet or paper should be printed 
unless it were approved and licensed by three Friars.”’ 
Milton had spent some time in Italy before the out- 
break of our Civil War between King and Parliament, and 
had brought back many books. From one of these, 
no doubt, he translated the following example of an 
Imprimatur? : 
“* Let the Chancellor Cini be pleased to see if in this present 
work be contained aught that may withstand the printing.” 
VINCENT RapBaTTa, Vicar of Florence. 


““T have seen this present work, and find nothing athwart 
the Catholic faith and good manners : in witness whereof I have 


bd 99 
Riven," etc. Nicoto Crn1, Chancellor of Florence. 


“Attending the precedent relation, it is allowed that this 
present work of Davanzati may be printed.” 
VincENT RaBBATTA, etc. 
“It may be printed, July 15.” 
Friar Simon Mompsr p’AMELIA, 
Chancellor of the holy office in Florence. 


The prelates and chaplains of the English Church had 
imitated these Imprimaturs in Latin, perhaps because they 
thought no vulgar tongue was worthy of such an office, 
“ but rather, as I hope, for that our English, the language 
of men ever famous and foremost in the achievements of 
liberty, will not easily find servile letters enow to spell 
such a dictatory presumption English.” 

Having thus derived the licensing order of Parliament 

1“ Let it be printed.” 
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through the English prelacy from the Roman Inquisition, 
thereby prejudicing it in the eyes of Protestants, Milton 
admits the retort of a possible objector: “ Though the 
inventors were bad, the thing for all that may be good.” 
It may be so, he replies, though a device which the best 
and wisest commonwealths had forborne to use, and was 
only taken up by oppressors to obstruct and hinder the 
Reformation, was not likely to be converted to good uses. 
‘Yet this only is what I request to gain from this reason, 
that it may be held a dangerous and suspicious fruit, as 
certainly it deserves, for the tree that bore it, until I can 
dissect one by one the properties it has.” 

Turning next to biblical authority, Milton reminds 
Parliament of some Apostolic exhortations and maxims, 
such as: “Prove all things, hold fast that which 1s 
good ’”’ ; and, “ To the pure all things are pure.” Know- 
ledge cannot defile if the will and conscience be not defiled. 
So God in the vision said: “ Rise, Peter, kill and eat,” 
leaving the choice to each man’s discretion. Bad meats, 
indeed, cannot nourish ; but to a discreet and judicious 
reader, bad books may serve good purposes. Thus it may 
be inferred from Holy Writ that, just as God intended man 
to choose his own diet, so He left us to exercise our judg- 
ment in choosing what books we should read. “ Whereof 
what better witness can ye expect I should produce than 
one of your own now sitting in Parliament, the chief of 
learned men reputed in this land, Mr. Selden ; whose 
volume of natural and national laws proves, not only by 
great authorities brought together, but by exquisite 
reasons and theorems almost mathematically demonstra- 
tive, that all opinions, yea, errors, known, read, and 
collated, are of main service and assistance towards the 
speedy attainment of what is truest.” 
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Long afterwards, Milton was to write a great epic “‘ to 
justify the ways of God to men.”’ He now set himself 
to justify the doctrine of free will and choice in the realm 
of thought. We know, he says, that good and evil grow 
up together in the field of this world almost inseparably, 
and the knowledge of good is inextricably involved and 
interwoven with the knowledge of evil ; so that without 
a knowledge of evil, without temptation and trial, there 
can be no real morality or strength of character. For that 
reason, “our sage and serious poet Spenser” brought 
Temperance in the person of Guion through the cave of 
Mammon and the Bower of Earthly Bliss “ that he might 
see and know and yet abstain.” So Milton contrasts the 
life of the true wayfaring Christian with the “ fugitive and 
cloistered virtue ”’ that shrinks from the dust and heat 
of trial and conflict. And just as knowledge of vice is 
necessary to constitute human virtue, so the scanning of 
error is needed for the confirmation of truth. Hence the 
advantage of reading widely and promiscuously. 

But why tolerate bad books and dangerous publica- 
tions? May not the infection spread, if they are not 
restrained or prohibited? At that rate, rejoins Milton, 
there is danger in the Bible ; for it is full of disputes and 
murmurings. It describes many scenes of wickedness. 
‘For these causes we all know the Bible itself was put 
by the Papists into the first rank of prohibited books.” 
Then the books of many of the Fathers must be removed, 
lest their heresies should be transmitted. Moreover, evil 
thoughts and false doctrines may be learned and conveyed 
without books. The absurdity of trying to exclude vice 
from literature by a Censorship brings to mind the squire 
who thought to keep out the crows by shutting his park 
gate. And even if it were possible to separate good from 
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evil or truth from error, how could licensers assume, above 
all others in the land, “‘ the grace of infallibility?”’ Be- 
sides, a fool will get nothing from the best book, whereas 
a wise man, like a good refiner, can gather gold from 
dross. “‘A wise man will make better use of an idle 
pamphlet than a fool will do of sacred Scripture.” 

Next, it is alleged that we should not be exposed to 
unnecessary temptations or employ our time on vain 
things. To which objections one answer will serve — that 
to all men such books are neither temptations nor vanities, 
but useful drugs and materials wherewith to compound 
effective and strong medicines. 

Another powerful argument against a censorship of 
books is that a logical extension of the principle would 
mean an intolerable inspection and universal control of 
private life. If, to rectify manners and morals, we are to 
regulate printing, then “ we must regulate all recreations 
and pastimes, all that is delightful to man” — music, 
dancing, eating and drinking, private conversation and 
even the fashions of dress. How many licensers would 
be required and how many inquisitors? ‘“* These things 
will be and must be” ; but how they shall be least hurtful, 
“herein consists the grave and governing wisdom of a 
State.” We must do our best to ordain wisely in this 
world of evil, ‘in the midst whereof God hath placed us 
unavoidably.” Utopian polities, like Plato’s, cannot 
sequester us or mend our conditions. We must depend 
on the unwritten laws of religious and civil nurture, which 
are the pillars of the Commonwealth, not upon such 
artificial devices as licensing, which are easily eluded by 
immorality. ‘‘ If every action which is good or evil in 
man at ripe years were to be under pittance, and prescrip- 
tion, and compulsion, what were virtue but a name, what 
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praise could be then due to well-doing ?”” When God 
gave Adam reason, he gave him freedom to choose ; for 
reason is but choosing. They are unskilful considerers 
of human things who imagine they can remove sin by 
removing the matter of sin. ‘“‘ Though ye take from a 
covetous man all his treasure, he has yet one jewel left ; 
ye cannot bereave him of his covetousness.”’ 

If the Lords and Commons really sought to institute 
an effective political and moral censorship upon the nation, 
their task would be infinite and endless. ‘They would 
have to proscribe all scandalous and unlicensed books 
already printed, and draw up a list so that all men might 
know what books had been condemned. They would 
have to provide that no foreign books should be admitted 
into the country until they had been read over by the 
licensers. Then there were books, partly useful and excel- 
lent, partly culpable and pernicious. To deal with them, 
many more officials would be required, “* to make expurga- 
tions and expunctions that the Commonwealth of Learning 
be not damnified.” Again and again, he asks, where is to 
be found the all-wise and all-knowing official to whom the 
business of saying what shall, and what shall not, be printed 
may safely be trusted. ‘‘ The State,” said Milton, “ shall 
be my governors but not my critics ; they may be mis- 
taken in the choice of a licenser, as easily as this licenser 
may be mistaken in an author.” 

As to the discouragement of learning and truth in 
countries where “this kind of Inquisition tyrannises,”’ 
Milton recalled his experiences in Italy among learned 
men who counted him “ happy to be born in such a place 
of philosophic freedom as they supposed England was, 
while themselves did nothing but bemoan the servile 
condition into which learning amongst them was brought. 
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... Nothing had been there written now these many years 
but flattery and fustian. There it was that I found and 
visited the famous Galileo, grown old a prisoner to the 
Inquisition, for thinking in astronomy otherwise than the 
Franciscan and Dominican licensers thought.” 

The loss to a nation from the licensing of thought is 
worse far than the material loss, which would be caused if 
some enemy at sea should stop up all our havens and ports ; 
for ‘‘ it hinders and retards the importation of our richest 
merchandise, Truth ”’ : 


“‘’'Truth indeed came once into the world with her Divine 
Master, and was a perfect shape most glorious to look on : but 
when He ascended, and His Apostles after Him were laid asleep, 
then straight arose a wicked race of deceivers who . . . took 
the virgin Truth, hewed her lovely form into a thousand pieces, 
and scattered them to the four winds. . . . Where there is much 
desire to learn, there of necessity will be much arguing, much 
writing, many opinions ; for opinion in good men is but know- 
ledge in the making. Under these fantastic terrors of sect and 
schism, we wrong the earnest and zealous thirst after knowledge 
and understanding which God hath stirred up in this city. What 
some lament of, we rather should rejoice at, should rather praise 
this pious forwardness among men to reassume the ill-reputed 
care of their Religion into their own hands again. A little gen- 
erous prudence, a little forbearance of one another, and some 
grain of charity might win all these diligences to join and unite 
in one general and brotherly search after Truth ; could we but 
forego this prelatical tradition of crowding free consciences and 
Christian liberties into canons and precepts of men.” 


As a means of promoting religious or national unity 
the Censorship dates in modern practice from the 
Holy Inquisition, and it has been used as an instrument 
of political tyranny by every despotism, or almost every 
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despotism, since the invention of printing. When success- 
fully employed, as it was for a long time in Spain, to sup- 
press religious non-conformity or heresy, it produces a 
moral, intellectual and spiritual inanition, a stagnation of 
thought, a dead uniformity, a stupid and brutal servitude 
of the mind. If it fails, as it must do sooner or later, 
criticism driven underground becomes violent and revolu- 
tionary ; one terror is likely to succeed to another. 

After the invention of printing in the second half of the 
fifteenth century, emperors, popes, monarchs, bishops, 
and petty tyrants in Church and State began to be afraid of 
the printing-press. It was a new and formidable power, 
by which heresies of all sorts might be spread abroad. 
Printing-presses must therefore be either extinguished or 
controlled. In 1473, Louis the Eleventh of France set 
an example to monarchs by granting letters patent for 
printing and selling books. In 1501 Pope Alexander the 
Sixth issued a bull against unlicensed printing’; and 
from that time to the present the principle of a censorship 
has been maintained by the Papacy ; for even to-day there 
is an index expurgatorius of books that ought not to be 
read by good Catholics. 

In England, the Stationers Company, with offices west 
of St. Paul’s, was founded by Royal Charter in 1556, and 
Queen Mary restricted the right of printing to members 
of this Company —as if printing were a dangerous trade. 
Under Queen Elizabeth, by orders of the Star Chamber, 
the right of printing was confined to London, Oxford 
and Cambridge. The Star Chamber also limited the 


1’This was the Pope who authorised the strangling and burning of 
Savanarola in 1498. Five years later, he met his death (according to a 
doubtful tradition) through drinking by mistake the poisoned wine intended 
for the ten cardinals who were his guests ! 


Pr 
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number of printers and printing-presses, prohibited all 
publications issued without licence, and authorised an 
officer, styled the Messenger of the Press, to search for 
unlicensed printing-presses or printed publications. Then 
came the question of imports from abroad. In 1637, 
seven years before Milton’s 4reopagitica, the Star Chamber 
issued an Order forbidding the importation of books 
printed abroad to the scandal of Religion, Church or 
Government, and also against the printing of any book 
not lawfully licensed. Law books were to be licensed by a 
Chief Justice, historical and political books by a Secretary 
of State, Heraldry by the Earl Marshal, and books of 
divinity, philosophy, poetry, etc., by the Archbishop of 
Canterbury, the Bishop of London, or the Chancellors of 
the Universities. Punishment for offences against the 
Order was at the discretion of the Star Chamber. 

After the abolition of the Star Chamber, the Long 
Parliament issued on June 14th, 1643, the Order of Par- 
liament against which (as we have seen) Milton’s Areopa- 
gitica, an unlicensed book, was directed. Under this 
Order, no book was to be printed or put for sale ‘‘ unless 
the same be first approved of ” by Licensers appointed by 
Parliament. In practice, these were usually the Masters 
and Wardens of the Stationers Company. Oddly enough, 
the name of the person who was appointed as licenser at 
the Restoration was Sir John Birkenhead.1 Charles the 
Second in the first year of his reign, 1660, called in and 
suppressed by Proclamation Milton’s Defensio pro Populo 
Anglicano.2 In 1662 a Licensing Act, with provisions 


1 For a short time, at the beginning of the Great War, 1914, F E. 
Smith, afterwards Lord Birkenhead, was appointed to act as Censor of 
war news, etc. 

2 It may be added that later in the reign of Charles II, the Rev. Thomas 
Tomkyns, Chaplain to the Archbishop of Canterbury, who was then acting 
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similar to those in the Star Chamber Order of 1637, was 
passed for two years. It was renewed from time to time 
until 1679, when it expired ; but in 1685 it was revived, 
and remained in operation until 1695. 

I have in my library some tracts, now rather scarce, 
concerning toleration at the end of the reign of James the 
Second. One of them, on the subject of indulgence to 
papists, printed at the Rose and Crown in St. Paul’s 
Churchyard, 1686, contains the following words opposite 
the title page: ‘“ Imprimatur, Decemb. 29, 1685. C. 
Alston R.P.D. Hen. Episc. Lond. a Sacris Domesticis.”’ 
Another pamphlet on “ The Happy Union of King and 
People in an Healing Parliament : Heartily Wished for 
and Humbly Recommended by a True Protestant and no 
Dissenter ’’ was printed in London, to be sold at the Lamb, 
in Holborn, 1688. Opposite the title page the Censor’s 
licence runs in English, as follows : 


“Whitehall, February 15, 1684, 
Let this be printed. 
SUNDERLAND, P.” 


At this time Sunderland was President of the Council 
and Secretary of State to James the Second, whom he was 
about to betray. 

The last Licensing Act of 1662, renewed, as we have 


as Licenser, objected to lines 594-9 of the first book of Paradise Lost 
and to several other passages, when the manuscript was submitted to receive 
the official licence. Eventually Tomkyns was satisfied, and the “ Impri- 
matur, etc.” for Paradise Lost still exists in his handwriting. 


1 According to the sober judgment of the Dictionary of National Biv- 
graphy, Sunderland “ has generally been considered, and probably with 
justice, as the craftiest, most rapacious and most unscrupulous of all the 
politicians of his age.” In 1687, he renounced Protestantism, but fled in 
woman’s clothes to Rotterdam early in 1688, joined William of Orange, and 
reverted to Protestantism. 
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seen, from time to time, had vested the whole control of 
printing in the Government. Printing was only permitted 
at London, York, and the Universities of Oxford and 
Cambridge, and the number of master printers was 
restricted to twenty. Under this Act, the Secretary of 
State was empowered to issue warrants to search for and 
seize libels against the Government. In 1695, when the 
Licensing Act, with other statutes, came up for renewal, 
the House of Commons refused to renew it, and in spite 
of objections by the House of Lords, the Act expired in 
May, 1695, and with it the Censorship of the Press. 

After describing the blessings which Great Britain 
owes to the Glorious Revolution of 1688 — the Toleration 
Act, the reform of supplies, the purification of justice, the 
establishment of an independent judiciary, etc. - Macaulay 
remarks, in his Essay on Sir James Mackintosh : 


“ But of all the reforms produced by the Revolution, perhaps 
the most important was the full establishment of the liberty of 
unlicensed printing. “The Censorship, which under some form 
or other had existed with rare and short intermissions under 
every government, monarchical or republican, from the time of 
Henry the Eighth downwards, expired and has never since been 
renewed,” 


But the power of the Secretary of State to issue a warrant 
to search for libels or libellous papers was not declared 
illegal until 1765, in the case of Entick v. Carrington. 

Those familiar with the writings of Cobbett and other 
Reformers will remember how in England the popular 
Press was hampered until 1855 by the Stamp Duty on 
newspapers. All that remains now of monopoly in the 
printing and book trades 1s the law of copyright, which 
rightly prohibits literary piracy. 
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The English law of libel was at one time a weapon used 
by the Government against freedom of discussion, and 
especially against its political adversaries. In the seven- 
teenth and eighteenth centuries, there were some famous 
trials for seditious libels, including the cases against Wood- 
fall, the printer of Funius,and Wilkes. At that time, the 
judge, who was apt to be a creature of the Crown, or at 
least amenable to official pressure, exercised a good deal 
of influence by directing, or misdirecting, the jury and 
determining the law. The question was eventually settled 
by Charles James Fox’s Libel Act of 1792, which enabled 
the jury to give a general verdict on the whole matter at 
issue. The effect of the Act at the time was to extend 
liberty by making political discussion safer and official 
prosecutions less formidable. 

A censorship for military purposes was established at 
the beginning of the Great War, 1914 ; it ceased when the 
War ended. No one can doubt that in modern war a 
censorship of news is indispensable ; and, so long as a 
reasonable latitude is given to views, there can be no 
just cause of complaint, provided the censor and his 
myrmidons are careful, competent, independent and 
impartial. Since the War, political discussion has been 
as free as ever in England, though sedition mongers and 
violent agitators have been from time to time restrained by 
the police, and occasionally arrested and imprisoned under 
the ordinary law. These incidents have always provoked 
loud protests from Fascists or Socialists ; but the plain 
common sense of the English people recognises that 
liberty is not licence, that order and security must be 
maintained, and that those who wish to overthrow a free 
constitutional Government by violent and unconstitutional 
means, in order to establish a tyranny, cannot expect to 
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be exempted from the operation of the law, or to receive 
special indulgence. 


Quis tulerit Gracchos de seditione querentes ? 


On this principle, it might be argued that our Socialist 
League, comprising such eminent members as Sir Stafford 
Cripps, Mr. Cole and Professor Laski, whose admiration 
for the Soviet system is at times almost ecstatic, had no 
right to pose as champions of Civil Liberty or to protest 
against the Sedition Bill of 1934, which was introduced 
for the purpose of preventing the allegiance of the King’s 
soldiers and sailors being undermined by seditious litera- 
ture. That the Bill was objectionable in its original form, 
and probably unnecessary, was, however, strongly felt by 
many people of Liberal and Conservative opinions, because 
it empowered the police under a search warrant to enter 
private houses, and also because it made the possession of 
literature which might be used to seduce the fighting 
services a punishable offence. Most of the objectionable 
clauses were modified or removed during the debates in 
Parliament ; but before the Bill became law, a meeting of 
protest was held in London (October 18th, 1934), at 
which several well-known authors spoke. One of them, 
Mr. E. M. Forster, opposed the Bill not only on public 
grounds, but for professional reasons, because, if it was 
passed, it might hit him as a writer. Several speakers 
complained that the Cabinet was absurdly frightened by 
the spectre of Communism. The audience must have 
been largely composed of Socialists ; for when Mr. H. G. 
Wells, after criticising the Bill, passed on to make some 
very pertinent and relevant remarks about Russia, he was 
continually interrupted and almost shouted down by angry 
admirers of the Soviets. However, he was able to testify 
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that there was no mental life in Russia. During a recent 
visit to that country, he said, ‘ I was impressed by the 
fact that Russia is likely to become an awful warning to the 
world of what the destruction of intellectual vitality may 
mean to a country. No writer there can write without 
permission. There has been a complete suffocation of 
opposition. Russia is going to demonstrate that in matters 
of mind and will a thing cannot exist without its opposite, 
and that when you stifle opposition, you ultimately destroy 
your own energy.” When he was told to sit down, he 
pointed to the interrupters, and said : “* You see how they 
love intellectual freedom ! It confirms what I have been 
saying. I was talking of a country that has lost its intel- 
lectual freedom.” 

Had he been permitted to say a little more, Mr. Wells 
might have referred to the proceedings of the Pan-Soviet 
Literary Congress, which had been held at Moscow in 
August. Its purpose was to lay down a general pattern 
for the development of national literature in accordance 
with the aims of the Communist Dictatorship, and to 
induce the Tartars, Armenians, Georgians, etc., who had 
been brought to Moscow for the purpose, to promise to 
employ their pens in fostering loyalty to the Soviet régime. 
Leading speakers enlarged upon the class war, and urged 
their foreign guests to undermine their own Governments 
and defend the U.S.S.R. All writers should unquestion- 
ingly accept the Communist Party’s Programme and dis- 
card the last vestiges of impartiality. 

A few weeks later, light was thrown on the German 
censorship by a series of “ directives ’’ issued by the 
Minister of Propaganda, Dr. Goebbels, telling German 
journalists what not to say, what to say, and how to say 

1“ Literature under the Soviet,” Te Times, September ist, 1934. 
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it. A German journalist who does not conform to the 
wishes of the Government is removed from the staff of his 
paper, and cannot earn a livelihood ; so it 1s not surprising 
that German journalists as a whole have earned commenda- 
tion from Dr. Goebbels. ‘‘ They have shown,” he said, 
“a sure instinct’ ; but certain failings were still to be 
observed, which he hoped to remove by his “ directives.” 
He told them how to deal with Government banquets, 
with questions of precedence among Ministers and party 
officials, and with military affairs. Reporters and photog- 
raphers should refrain from ‘‘ awakening the belief that 
the Blackshirts, the Brownshirts, the Hitler Youth, and 
the Labour Service are organisations that fulfil a military 
function.” ‘Their proper mission was “to educate the 
people in the National Socialist spirit.” As to domestic 
legislation, Dr. Goebbels pointed out that “ our State is 
founded on the principle of authority.”’ It was therefore 
‘“ quite useless for newspapers to take sides for or against 
projected laws’’; by so doing they would “ spread 
uneasiness among the population.” 

Discussions relating to the constitution of the State were 
also inadmissible, as the Leader had received his mandate 
from the people. Then there was the question of cases in 
the Law Courts. In publishing reports, they should be 
careful not to give “details about the persons of the 
accused ’’ ; and in political libel actions they were for- 
bidden to reproduce in detail ‘‘ the false statements that 
are the object of the trial.” _In dealing with the religious 
struggle in Germany, the Press should remember that the 
German people “ were never interested in what is called 
the quarrel of the Churches.’’ In confessional matters, 
they should only reproduce the communiqués of the German 
official news agency. 
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Turning to the then depressed state of trade and indus- 
try, Dr. Goebbels was dissatisfied with the performances 
of the German Press. ‘‘ The successes of the National 
Socialist Government,” he said, ‘‘ are not always suffici- 
ently emphasised,” and he suggested methods of improve- 
ment. A very high standard is demanded of the editor of a 
newspaper. He should be the best among his colleagues, 
their leader and guide. ‘‘ He must also be the best propa- 
gandist. He must realise the exigencies which the need 
for propaganda imposes upon his journal every moment, 
even without special instructions.” 

In short, “‘ the German Press should be a model to the 
Press of the whole world.’ 

If the suppression of news and the dissemination of 
official views in servile dependence on an official dictator 
constitute good journalism, the German Press in 1934 was 
indeed a model, and worthy of comparison with the Italian. 
But its monotonous uniformity and unrivalled dullness had 
deprived it of influence, and robbed it of a large proportion 
of its old circulation. Intelligent Germans read it merely 
to find out what the Government wanted them to believe. 
One cannot be sure whether the news which these official 
newspapers were falsifying, or the public opinion which 
they were manufacturing, contributed to sustain or to 
weaken the Nazi and Fascist systems of government. It 
is still more difficult to estimate the political effects of the 
Soviet censorship because a free Press has never existed 
in Russia. 

A dramatic critic, returning to Paris from ‘an un- 
political journey ” through Central Europe in the summer 
of 1934, declared : 


¢ 


1 See “ Rules for German Editors,”? Manchester Guardian, November 
14th, 1934. 
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“To an Englishman who cares above all for the integrity of 
art and for individual liberty within the rule of law, arrival in 
Paris from Germany and Central Europe is almost a home- 
coming. . . . For the truth, little understood in England, to 
which every experience of this journey points, is that what is at 
stake in Europe is not boundaries, armaments and political 
systems only, not even peace and war, as they have been formerly 
understood, but the freedom or the conscription of the mind.” 


The Rhine, he felt, had become a new kind of frontier. 
“In France it is still not unpatriotic to think.’ East- 
wards, if the censorships now in force ultimately prevail, 
and impose a dull, monotonous, disciplined uniformity 
upon art, religion and letters, “‘ there will be created from 
Strasbourg to Vladivostok a prison of the mind.” 


CHAPTER II 
J. S. MILL ON LIBERTY 


IN THE INTERVAL of more than two centuries which 
elapsed between Maiulton’s Areopagitica and John Stuart 
Mill’s Liberty, a goodly temple had been raised to Freedom 
by English architects. Parliamentary authority and the 
independence of the judges had been firmly established, 
the writ of Habeas Corpus perfected, the Censorship 
abolished. Trade was being emancipated and adminis- 
tration was being reformed in Mill’s time. In the second 
chapter of Liberty! which deals with “the liberty of 
thought and discussion,’’ Mill expressed his conviction 
that, ““ moments of panic excepted, the era of pains and 
penalties for political discussion has, in our own country, 
passed away.”’ Nay, more. The time, he hoped, had gone 
by when the Liberty of the Press as a security against cor- 
rupt or tyrannical government would need defence. It 
was no longer necessary, he thought, to repeat the argu- 
ment “so triumphantly enforced by preceding writers ” 
against permitting a Government not identified in interest 
with the people, to prescribe opinions or determine what 
doctrines they should be allowed to hear. Unfortunately 
It remained, and remains, an indisputable fact that in 
countries ruled by absolute monarchs and despots, or 
even by a more or less oligarchical Government not respon- 
sible to the people, freedom of opinion and discussion is 


1 On Liberty, by John Stuart Mill, first published in 1859. 
235 


236 LIBERTY AND TYRANNY 


almost always suppressed or curtailed. On the other hand 
it is happily still true, as Mill put it, that in constitutional 
countries a Government, whether completely responsible 
to the people or not, will seldom attempt to control the 
expression of opinion, “ except when in doing so it makes 
itself the organ of the general intolerance of the public.” 

In order to exhibit the full strength of the argument for 
freedom of discussion, Mill takes the case of a democracy 
where the Parliament is responsible to the people and the 
Government to the Parliament, and where consequently 
the Government never thinks of coercing opinion, even 
the opinion of a minority, unless it conceives that the 
majority desires such coercion. Mill holds that a majority, 
even an overwhelming majority, has no right to suppress 
the opinions of a minority, however small, or even of a 
single individual. “I deny the right of the people to 
exercise such coercion, either by themselves or by their 
Government. The power itself is illegitimate. The best 
Government has no more title to it than the worst.”’ 

An opinion may be right or wrong, wise or unwise, 
useful or useless. But it is not a mere personal possession 
of the owner. ‘‘ The peculiar evil of silencing the expres- 
sion of an opinion is, that it is robbing the human race ; 
posterity as well as the existing generation ; those who 
dissent from the opinion, still more than those who hold 
it. If the opinion is right, they are deprived of the oppor- 
tunity of exchanging error for truth : if wrong, they lose, 
what is almost as great a benefit, the clearer perception and 
livelier impression of truth produced by its collision with 
error.” There will always be many people, perhaps a 
majority in every country, who would like to suppress 
false opinions, or rather opinions which they do not like. 
Until quite modern times, as Mill reminds us, most 
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religious sects desired to suppress the opinions of all 
others in order that as many people as possible might be 
saved. As a rule, wherever one Church or one sect was 
predominant, it endeavoured either to exterminate or 
to convert, by methods more or less cruel, unbelievers, 
heretics and schismatics who denied the truth of its 
doctrines. We shall survey the history of religious per- 
secution in a later chapter. Here it may be added that it 
still exists, usually in a mild form, in several more or less 
civilised countries, just as slavery still lingers in some more 
or less barbarous countries. In Soviet Russia, the one 
great nation where religious persecution is still active, the 
motive is mainly political. Orthodoxy was intimately 
associated with Czarism ; therefore Christianity is now 
being oppressed as a danger to the Soviet State. For this 
reason spiritual liberty is denied in Russia, while atheism 
entails no disabilities in England, France or the United 
States. 

Happily in Great Britain and the self-governing Do- 
minions, in the United States, in Holland, Switzerland 
and the three Scandinavian countries, it is hardly conceiv- 
able that such a system as now exists in Russia, Germany 
and Italy for the manufacture of what 1s called Public 
Opinion and the suppression of all forms of private 
criticism, could be established. Nevertheless there are 
parties or factions in some free countries which express 
admiration for one or other of the three great dictator- 
ships. In Great Britain several of the most prominent 
speakers and writers on Labour policy belong to the 
Socialist League, which regards Moscow as its Mecca; and 
they have persuaded the Executive of the Labour Party to 
adopt a programme which, if carried out, would extinguish 
private capital and private enterprise and in the end would 
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almost inevitably destroy the freedom of the Press. 
Small organisations of Fascists, under the leadership of 
Sir Oswald Mosley, are also in existence. Their ideals 
are inspired by the Italy of Mussolini and the Germany 
of Hitler. The Communists form another minute but 
noisy minority. 

It is therefore by no means a merely academic or un- 
practical enquiry on which Mill embarked. We possess, 
it is true, freedom of discussion on public platforms anda 
free Press, though many of our English newspapers are not 
open to the free expression of individual opinion on public 
questions. But in these perilous times we must guard 
against surprise. Every thinking man and woman who 
lazily accepts and enjoys these precious rights ought 
to be fully apprised of the reasons why they are so 
precious and so essential not only to the happiness 
of individual citizens, but to the moral, material and 
intellectual progress of the commonwealth. Let us, then, 
try to follow and reproduce, in a necessarily abbreviated 
form, Mill’s analysis and argument. 

First he considers the case where the ruling authority 
seeks to suppress an opinion which may be true : 


“Those who desire to suppress it, of course deny its truth ; 
but they are not infallible. “They have no authority to decide the 
question for all mankind, and exclude every other person from 
the means of judging. ‘To refuse a hearing to an opinion, because 
they are sure that it is false, is to assume that rheir certainty is the 


same thing as absolute certainty. All silencing of discussion is an 
assumption of infallibility.” 


Those who accept the doctrine of an infallible State or 
an infallible Church, who shut their own eyes and wish to 
shut the mouths of other people, ought to be aware that 
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every age and every country has held many opinions which 
subsequent ages and other countries have deemed not only 
false, but absurd ; “‘ and it is as certain that many opinions, 
now general, will be rejected by future ages as it is that 
many, once general, are rejected by the present.” Even 
the most rigid of authoritarians, and the most ferocious 
persecutor of political or religious opinions, knows that in 
private life tastes differ and fashions vary. It would be 
a dull and drab world if they did not: ‘‘ Mille hominum 
species, et rerum discolor usus.” At first sight it seems 
plausible enough that a Government composed of respon- 
sible men should forbid the propagation of doctrines which 
they honestly think dangerous to the welfare of society. 
In Japan there is a law for the prevention of “ dangerous 
thoughts.” The fact that in unenlightened times truth 
has been persecuted is no reason, we are told, why an 
enlightened Government in these enlightened times 
should not suppress error. Surely it ought to forbid bad 
men to pervert society by propagating opinions which 
it knows to be false and pernicious. Hereis Mill’sanswer: 


“There is the greatest difference between presuming an 
opinion to be true, because, with every opportunity for contesting 
it, it has not been refuted, and assuming its truth for the purpose 
of not permitting its refutation. Complete liberty of contradic- 
ting and disproving our opinion, is the very condition which 
justifies us in assuming its truth for purposes of action ; and on 
no other terms can a being with human faculties have any rational 
assurance of being right.” 


When men are tried in a Court of Law, an impartial 
judge is much more likely to give a right decision after 
he has heard both sides ; and the fuller the presentation of 
the case the better. Even the best judges are fallible. 
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Experience is a good teacher ; but even experience may 
be deceptive, and it is always subject to false and contra- 
dictory interpretations. What is history but a record and 
interpretation of experience, and how few historians agree 
about the characters, the policies or even the great events 
of history? Mill has so poor an opinion of the human 
understanding that he writes : “On any matter not self- 
evident, there are ninety-nine persons totally incapable of 
judging of it for one who is capable ; and the capacity of 
the hundredth person is only comparative ; for the 
majority of the eminent men of every past generation held 
many opinions now known to be erroneous, and did or 
approved numerous things which no one will now justify.” 
Why, then, asks Mill—for he is really an optimist — is 
there on the whole a preponderance among mankind of 
rational opinions and rational conduct ? His reply is that 
man is an intellectual and moral being whose errors are 
corrigible. ‘“‘ He is capable of rectifying his mistakes by 
discussion and experience. Not by experience alone. 
There must be discussion, to show how experience is to 
be interpreted. Wrong opinions and practices gradually 
yield to fact and argument.” But this cannot happen, 
society cannot progress, if facts and arguments are sup- 
pressed, if there is no free discussion. According to Mill 
the whole strength and value of human judgment depend 
on this — that it can be set right when it is wrong. A per- 
son in whose judgment we place confidence has won it 
because, having natural good sense, he has kept his mind 
open to criticism ; “ because it has been his practice to 
listen to all that could be said against him ; to profit by 
as much of it as was just, and expound to himself, and upon 
occasion to others, the fallacy of what was fallacious.” 
Practical wisdom cannot flourish in isolation. No one is, 
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or can be, omniscient. The best way of understanding 
a debatable or controversial subject is to read or hear what 
has been written or said about it by persons of every variety 
of opinion. “‘ No wise man ever acquired his wisdom by 
any mode but this, nor 1s it in the nature of human intellect 
to become wise in any other manner.’”’ Therefore those 
whose judgment fits them to be good guides in private or 
public life are those who have sought for objections and 
difficulties instead of avoiding them, and have shut out 
no light which can be thrown upon the subject from any 
quarter : 


"The most intolerant of Churches, the Roman Catholic 
Church, even at the canonisation of a saint, admits, and listens 
patiently to, a “‘ devil’s advocate.” “The holiest of men, it appears, 
cannot be admitted to posthumous honours, until all that the 
devil could say against him is known and weighed. If even the 
Newtonian philosophy were not permitted to be questioned, man- 
kind could not feel as complete assurance of its truth as they now 
do. ‘The beliefs which we have most warrant for, have no safe- 
guard to rest on, but a standing invitation to the whole world to 
prove them unfounded. If the challenge is not accepted, or is 
accepted and the attempt fails, we are far enough from certainty 
still, but we have done the best that the existing state of human 
reason admits of ; we have neglected nothing that could give the 
truth a chance of reaching us : if the lists are kept open, we may 
hope that if there be a better truth, it will be found when the 
human mind is capable of receiving it ; and in the meantime we 
may rely on having attained such approach to truth, as is possible 
in our own day.” 


It is true, of course, that there are occasions in civilised 
countries when, to prevent rioting or disorder, a local 
police authority may rightly prohibit the holding of a 
political meeting, just as there are occasions in private and 
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Experience is a good teacher ; but even experience may 
be deceptive, and it is always subject to false and contra- 
dictory interpretations. What is history but a record and 
interpretation of experience, and how few historians agree 
about the characters, the policies or even the great events 
of history ? Mill has so poor an opinion of the human 
understanding that he writes: “‘ On any matter not self- 
evident, there are ninety-nine persons totally incapable of 
judging of it for one who is capable ; and the capacity of 
the hundredth person is only comparative ; for the 
majority of the eminent men of every past generation held 
many opinions now known to be erroneous, and did or 
approved numerous things which no one will now justify.” 
Why, then, asks Mill—for he is really an optimist — is 
there on the whole a preponderance among mankind of 
rational opinions and rational conduct ? His reply is that 
man is an intellectual and moral being whose errors are 
corrigible. ‘‘ He is capable of rectifying his mistakes by 
discussion and experience. Not by experience alone. 
There must be discussion, to show how experience is to 
be interpreted. Wrong opinions and practices gradually 
yield to fact and argument.” But this cannot happen, 
society cannot progress, if facts and arguments are sup- 
pressed, if there is no free discussion. According to Mill 
the whole strength and value of human judgment depend 
on this — that it can be set right when it is wrong. A per- 
son in whose judgment we place confidence has won it 
because, having natural good sense, he has kept his mind 
open to criticism ; “ because it has been his practice to 
listen to all that could be said against him ; to profit by 
as much of it as was just, and expound to himself, and upon 
occasion to others, the fallacy of what was fallacious.” 
Practical wisdom cannot flourish in isolation. No one is, 
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or can be, omniscient. The best way of understanding 
a debatable or controversial subject is to read or hear what 
has been written or said about it by persons of every variety 
of opinion. “‘ No wise man ever acquired his wisdom by 
any mode but this, nor is it in the nature of human intellect 
to become wise in any other manner.”’ Therefore those 
whose judgment fits them to be good guides in private or 
public life are those who have sought for objections and 
difficulties instead of avoiding them, and have shut out 
no light which can be thrown upon the subject from any 
quarter : 


‘“‘’The most intolerant of Churches, the Roman Catholic 
Church, even at the canonisation of a saint, admits, and listens 
patiently to, a “‘ devil’s advocate.”” “The holiest of men, it appears, 
cannot be admitted to posthumous honours, until all that the 
devil could say against him is known and weighed. If even the 
Newtonian philosophy were not permitted to be questioned, man- 
kind could not feel as complete assurance of its truth as they now 
do. ‘The beliefs which we have most warrant for, have no safe- 
guard to rest on, but a standing invitation to the whole world to 
prove them unfounded. If the challenge is not accepted, or is 
accepted and the attempt fails, we are far enough from certainty 
still, but we have done the best that the existing state of human 
reason admits of ; we have neglected nothing that could give the 
truth a chance of reaching us : if the lists are kept open, we may 
hope that if there be a better truth, it will be found when the 
human mind is capable of receiving it ; and in the meantime we 
may rely on having attained such approach to truth, as is possible 
in our own day.” 


It is true, of course, that there are occasions in civilised 
countries when, to prevent rioting or disorder, a local 
police authority may rightly prohibit the holding of a 
political meeting, just as there are occasions in private and 
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public life when it may be necessary to conceal the truth. 
But these are only the rare exceptions that prove the rule. 
The major argument so often used by good and sincere 
men in the past, that the opinions which ¢hey think immoral 
or even impious ought to be prohibited by the Govern- 
ment or by the law, cannot be sustained. History abounds 
in proofs and illustrations ; two outstanding examples are 
cited by Mill. Socrates, the wisest and the most virtuous 
of the great Athenians, “‘ acknowledged master of all the 
eminent thinkers who have since lived,” was put to death 
after a judicial conviction for impiety and immorality. 
His impiety consisted in denying the gods recognised by 
the State, his immorality in having corrupted the youth 
by teaching them to pursue truth, wisdom and virtue. 
Mill’s second illustration is the crucifixion of Christ, the 
man whom all the great Christian Churches have recog- 
nised and worshipped as Divine. He was put to death as 
a blasphemer and a prodigy of impiety by orthodox Jews 
who persecuted heretics with as much sincerity, fanaticism 
and cruelty as did the orthodox Christian Churches a few 
centuries later. 

Another instructive case is that of the Emperor Marcus 
Aurelius, “‘ gentlest and most amiable of philosophers,” 
the type of a virtuous autocrat, absolute monarch of the 
civilised world, who, “under solemn sense of duty,” 
authorised the persecution of Christianity. He thought 
that this new religion, by destroying belief in, and rever- 
ence for, the received divinities, would dissolve society and 
break up the civilisation of Imperial Rome. To Mill’s 
mind this action of the Emperor seemed “ one of the 
most tragical facts in all history.” 

That act of intolerance by a great and tolerant Emperor 
may well have caused even greater mischief afterwards. 
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“Tt is a bitter thought,” wrote Mill, ‘‘ how different a 
thing the Christianity of the world might have been if the 
Christian faith had been adopted as the religion of the 
empire under the auspices of Marcus Aurelius instead 
of those of Constantine.” 

Pagan persecution of Christianity failed ; but when 
Christianity triumphed, the orthodox Church soon became 
a persecutor, not only of the heathen, but of Christian here- 
tics. And for many centuries persecution was successful. 
The Lollards, the Hussites, and the Albigenses were put 
down. In Italy, Flanders and Spain Protestantism was 
rooted out, and, had Queen Mary lived, it might have 
been rooted out in England. We hope and believe not 
only that Truth is great, but that in the long run it must 
and shall prevail. None the less, as Mill says, it is a piece 
of idle sentimentality to assume “that truth, merely as 
truth, has any inherent power denied to error, of prevailing 
against the dungeon and the stake.” Men have been, 
and often are, as ready to suffer for Error as for Truth, 
and the propagation of either has not seldom been stopped 
by torture and terror. Spain celebrated the centenary of 
the ending of the Holy Inquisition in the same year, 1934, 
that England celebrated the abolition of Slavery in all 
parts of the British Empire. During that century death 
and torture have seldom been inflicted upon religious 
heretics ; but in the last few years since the Great War 
political heresies have been suppressed with not less cruelty 
than of old in Italy, Germany and Russia. 

After the Reformation the yoke of authority was broken 
more than once, and the impulse to thought so given by 
free discussion had, in Mill’s judgment, made Europe 
what it was in his time. Every single improvement which 
had taken place in the human mind or in human 


244 LIBERTY AND TYRANNY 


institutions might, he thought, be traced distinctly to one 
or other of these periods of intellectual reawakening. 

It has been questioned whether free discussion is of any 
advantage where the opinion generally held is true. What 
can be better than the prevalence of true opinions, and why 
should they not be upheld by authority against false 
opinions ? The answer to this is that unless a true opinion 
or doctrine is fully, frequently and fearlessly discussed it 
will be held as a dead dogma and not as a living truth. 
Creeds taught by authority, inherited beliefs and opinions 
in religion or politics or any other department of thought, 
are hardly better than prejudices. Unless they have been 
freely discussed, and unless those who hold them appre- 
ciate, and are able to disprove, the fallacious arguments of 
opponents and dissidents, much of their value is lost. 
Religious truth, indeed, is not capable of proof, and 
mathematical truths are not capable of disproof ; but we 
ought all to know the grounds of our opinions and be 
capable of defending them against objectors. For 1f — to 
quote Mill again —“‘ the cultivation of the understanding 
consists in one thing more than in another it is surely in 
learning the grounds of one’s own opinions.” Even in 
science there may be many explanations of the same facts 
and many theories to account for the same phenomena. 
A human parrot may learn the right theory by heart. But 
no one really knows the right theory unless he can show 
why the others are wrong. 

In morals, politics, economics, social questions and 
business, right opinions are often acquired by balancing 
the advantages and disadvantages of different policies, 
projects and courses of action. No one is entitled to form 
a judgment on complicated problems until he has heard 
the arguments for and against, and has, in reading or 
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conversation, encountered the full force of the opposition to 
whatever opinion he may have formed provisionally. We 
must admit indeed, with Mill, that most educated men, 
including many who can argue fluently, have never ful- 
filled these conditions and never really appreciated the 
point of view and arguments of their adversaries. But 
that does not abate the force or value of the argument for 
freedom of discussion. If the multitude must be content 
for lack of time or mental power to get its views more or 
less at second hand from philosophers, preachers, politi- 
cians, scientists, either by hearing what they have to say 
or by reading books and newspapers—this does not 
lessen the importance of permitting all opinions to be 
discussed freely. It is from the battle of minds, from the 
controversies of talent and genius, that truth emerges and 
that right solutions may be found for the problems of the 
day. “If the teachers of mankind are to be cognisant of 
all that they ought to know, everything must be free to be 
written and published without restraint.”” Even doctrines 
and principles whose excellence has been proved by ex- 
perience, when they have once been established and 
accepted for a long time, may lose much of their vitality 
and fruitfulness if they are accepted without investigation 
or questioning by younger generations. Those who 
merely inherit good principles are apt to hold them with 
less ardour and to derive less advantage from them than 
those who adopted them deliberately and made perhaps 
personal sacrifices in establishing them. Thus the free 
traders of Cobden’s generation, who studied Adam 
Smith in the light of trade depression in their time, and 
converted the country to his principles, had a far better 
understanding, both theoretically and practically, of their 
economic creed than their children and grandchildren who 
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merely inherited it or adopted it without much examination. 
That 1s one reason why experience, usually bitter experi- 
ence, is often the only teacher. Mankind, as a whole, is 
too dull or too stupid to learn from history. The experi- 
ence of war teaches a nation the value of peace, but the 
lesson is lost after a few years. In our day good Christians, 
who accept the morals of the New Testament and know 
the Sermon on the Mount by heart, seldom translate 
their beliefs into daily life with the fresh and eager energy 
of the early Christians. Mere recognition of fine ideals is 
not enough. For the living apprehension of truths, 
whether moral or intellectual, one needs the stimulus of 
active discussion and of dialectics like those of Socrates, who 
had the gift of exciting the mindsofhis pupils and inspiring 
them with his own zeal in the quest for truth and justice. 

After showing that, even when a received opinion is 
true, a conflict with the opposing error is essential to a clear 
apprehension of its truth, Mill examines the far commoner 
case where the conflicting doctrines, instead of being 
wholly true and wholly false, share the truth between them. 
In politics and ethics there are some doctrines and some 
principles which deserve universal acceptance — such, for 
example, as the maxim that a Government should provide, 
as far as may be, equality of opportunity for all its citizens ; 
or, again, the maxim that the aim of Government should 
be the greatest happiness of the greatest number. But 
we must agree with Mill that in political and moral 
controversies, the opinions of majorities and minorities 
usually blend truth with error. In a self-governing 
democracy with a wide suffrage and free representative 
institutions like Great Britain, it will be generally agreed 
that a party of order or stability and a party of progress 
or reform are equally serviceable to society : 
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“Each of these modes of thinking derives its utility from the 
deficiencies of the other ; but it is in a great measure the opposi- 
tion of the other that keeps each within the limits of reason and 
sanity. Unless opinions favourable to democracy and to aristo- 
cracy, to property and to equality, to co-operation and to com- 
petition, to luxury and to abstinence, to sociality and individuality, 
to liberty and discipline, and all the other standing antagonisms of 
practical life, are expressed with equal freedom, and enforced and 
defended with equal talent and energy, there is no chance of both 
elements obtaining their due ; one scale is sure to go up, and the 
other down.” 


Truth, adds Mill, in practical concerns is so much a 
question of reconciling opposites that very few minds are 
sufficiently impartial to make the adjustment with any 
approach to correctness. So it has to emerge from a 
struggle between combatants fighting under hostile 
banners. This makes it all the more important that the 
opinion which at the time happens to be in a minority 
should be tolerated and even encouraged, since it repre- 
sents the neglected interests, and because it 1s only through 
diversity of opinion that there is, in the existing state of 
human intellect, a chance of fair play to all sides of the 
truth. 

In Mill’s time, with a middle-class suffrage, English 
society and the ruling classes had become politically 
tolerant. The Reform Bill of 1832, the Repeal of the 
Corn Laws in 1846, a general rise in wages, a general fall 
in prices, and a general improvement in local government, 
had removed many of the grievances and fears that excite 
violence and coercion. Capital and Labour were both 
prospering. Communism as a political force was not taken 
seriously. ‘There remained, however, a good deal of social 
and religious intolerance, partly owing to the antipathy 
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between Protestantism and Roman Catholicism (which 


was especially strong in Liverpool and Belfast), partly 
owing to the antipathy between the established Church of 
England and the Dissenters or Nonconformists who were 
still excluded, or partially excluded, from the old univer- 
sities and from many offices of honour or emolument. 
But Mill was chiefly concerned with the general attitude 
of English society towards rationalism or agnosticism, an 
attitude which was examined later by his brilliant disciple 
John Morley in Compromise. It was no doubt for this 
reason that Mill, a humanitarian, a utilitarian and a 
rationalist, took occasion in some concluding paragraphs 
of his chapter on the Liberty of Thought and Discussion 
to challenge what was then the generally prevalent and 
received opinion that Christian morality contains the whole 
truth and that any variation from it is error, and not only 
error, but error which ought to be frowned upon and 
discouraged to prevent depravity. To this Mill answers 
that the teaching of Christ in the New Testament was not 
announced or intended as a complete doctrine of morals. 
His precepts were devised to correct the morality or 
immorality of the Old Testament, and in a large measure 
to supersede ‘‘a system, elaborate indeed, but in many 
respects barbarous, and intended only for a barbarous 
people.” St. Paul, again, assumed another pre-existing 
system of morals, that of the Greeks and Romans ; “ and 
his advice to Christians is in a great measure a system of 
accommodation to that ; even to the extent of giving an 
apparent sanction to slavery.” In the sayings of Christ, 
Mill saw nothing irreconcilable with a comprehensive 
system of morals and politics, but he insisted that the 
Christian teaching of his day had many defects. It held out 
Heaven and Hell as the appointed motives to a virtuous 
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life ; it inculcated passive obedience, or at least submis- 
sion to established authorities except when their com- 
mands violated religious feeling ; and consequently it 
tended to discountenance or depreciate the political virtues 
of public spirit and public duty. He might have added 
that the cardinal virtue of truth, 1.e. of sincerity and 
veracity, is not emphasised in the gospels ; though [cannot 
accept his dictum that in the morality of private life, mag- 
nanimity, high-mindedness, personal dignity, and even the 
sense of honour, are derived “from the purely human, 
not the religious part of our education.” 

Accordingly even in this case, which seemed to most 
good English people at that time to be a very strong one 
for a social boycott, if not for a legal discouragement of 
erroneous or blasphemous opinions, the argument for 
allowing perfect freedom of discussion was just as strong 
as in any other department of thought. A Christian 
country “is no exception to the rule, that in an imperfect 
state of the human mind, the interests of truth require a 
diversity of opinions.” ‘That pagans, infidels, atheists, and 
even agnostics, have been, and are likely to be, unjust to 
Christian ethics and unwilling to recognise the sublime 
character of Christ is no reason why a Christian State 
shouldbeintolerant. ‘‘IfChristians would teach infidels to 
be just to Christianity, they should themselves be just to in- 
fidelity.” They should admit, what everyone acquainted 
with the history of thought and civilisation is aware of, 
that “‘a large portion of the noblest and most valuable 
moral teaching’ has been the work of men who did not 
know, or of men who rejected, the Christian faith. 

In recapitulating the main heads of his argument Mill 


1 Good Christians need not shrink from enlarging the circle of Christian 
virtues or altering their precedence. 
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advances three distinct reasons why men should have per- 
fect freedom to form and express their opinions. 

First, no ruler or censor 1s infallible; therefore any 
opinion which he suppresses may be true, and we know 
from past history that the truth has often been suppressed. 

Secondly, even when the silenced opinion is wrong, it 
may, and often does, contain a portion of truth ; and, since 
the prevailing opinion hardly ever contains the whole 
truth, it is only by the collision of opinions that the 
remainder of the truth has any chance of being supplied. 

Thirdly, when the received opinion contains the whole 
truth it will be held by most people as a prejudice with 
little comprehension of its rational grounds, unless it is 
allowed to be contested by its opponents and critics. Truth 
will languish and lose its vitality if error is silenced. 

It should perhaps be added here that liberty does not 
include licence. Among wrong opinions there are some 
whose violent and intemperate expression on a platform, 
or in a publication which incites people to break the law, 
may properly be restrained, and ought to be restrained, 
by the authorities in countries where the doctrine of 
Liberty is most fully established. Generally, indeed, as 
Mill reminds us, “ opinions contrary to those commonly 
received can only obtain a hearing by studied moderation 
of language and the most cautious avoidance of unnecessary 
offence’ ; but I cannot agree with his further statement 
that unmeasured vituperation employed by those who 
profess the prevailing opinion against the minority really 
deters the dissentients. In a free country like ours, where 
there is plenty of independence, I am sure that exaggerated 
and vituperative language is more likely to injure those 
who use it than those against whom it is directed. On 
the whole the most intemperate oratory and the most 
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intemperate writing on any subject should be permitted, 
provided only that it is not likely to lead to rioting or to 
endanger life and property. 

The growth of Communism or Fascism, or of any other 
‘“‘ism ”’ whose adoption would be subversive of Liberty 
and Justice, is much less likely in a country like ours which 
enjoys, and has long enjoyed, complete liberty of opinion 
and discussion, than in countries where such freedom is 
severely controlled or entirely prohibited. The soap-box 
of the fanatic is an indispensable safety-valve in the public 
life of a progressive and civilised nation. It is a most 
effective safeguard against political insanity. 

In the Autobiography, completed and published in 1873, 
just before his death, Mill said he thought that Liberty 
was likely to survive longer than anything else he had 
written. It would serve, he thought, as “a kind of philo- 
sophic textbook of a single truth, which the changes pro- 
gressively taking place in modern society tend to bring 
out into ever stronger relief : the importance to man and 
society of a large variety in types of character, and of giving 
full freedom to human nature to expand itself in innumer- 
able and conflicting directions.” Recent changes in 
society and its institutions had been decidedly favourable 
to the development of new opinions, but he felt certain 
that there was a danger “‘lest the inevitable growth of social 
equality and of the government of public opinion should 
impose on mankind an oppressive yoke of uniformity.” 
When that happened the teachings of Liberty would have 
their greatest value, and he was afraid that they would 
retain that value a long time. For his treatise he did not 
claim more originality “ than that which every thoughtful 
mind gives to its own mode of conceiving and expressing 
truths which are common property,” but he referred, 
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among the last few generations, to Pestalozzi, Wilhelm 
von Humboldt, Goethe, and to two now forgotten writers, 
William Maccall and Mr. Warren, “a remarkable 
American,” who had formed a System of Society on the 
foundation of the Sovereignty of the Individual, and had 
actually started a village community on that principle. 

A page or two later, Mill adds some observations on his 
favourite scheme for correcting what he rightly regarded 
as the chief evil of a democratic constitution — the tyranny 
of majorities and the suppression of minority opinion. In 
Hare’s “admirable system of Personal or Proportional 
Representation ”’ he saw “the greatest improvement of 
which the system of representative government is suscep- 
tible ; an improvement which in the most felicitous 
manner exactly meets and cures the grand, and what 
before seemed the inherent, defect of the representative 
system — that of giving to a numerical majority all power, 
instead of only a power proportional to its numbers, and 
enabling the strongest party to exclude all weaker parties 
from making their opinions heard in the assembly of the 
nation, except through such opportunity as may be given 
to them by the accidentally unequal distribution of opinions 
in different localities.” 

Proportional Representation afforded a radical cure for 
this disease of democracy, and Hare’s “‘ great discovery, 
for it is no less, in the political art” inspired Mill “‘ with 
new and more sanguine hopes respecting the prospects of 
human society.”’ Minorities, he agreed, should be out- 
voted so long as they remain minorities ; but they ought 
to be enabled, and under the proportional system of voting 
they would be enabled, to place in the legislature repre- 
sentatives of their own choice. Independent opinions 
would thus force their way into the council of the nation 
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and make themselves heard. Then the legislature, instead 
of being weeded of individual peculiarities, instead of 
being composed entirely of men representing the creed of 
two or three big parties, would “‘ comprise a large pro- 
portion of the most eminent individual minds in the 
country, placed there without reference to party by voters 
who appreciate their individual eminence.” Under such 
conditions in a free democracy, a free discussion in Parlia- 
ment of all public questions from all points of view would 
be secure, and Truth would have the opportunity of assert- 
ing herself through that conflict of opinions which can 
only be brought about by her indispensable companion, 
Liberty. Hare’s plan, which has been much improved 
upon and adopted successfully, with appropriate modifica- 
tions, in many countries, was then ridiculed as an impractic- 
able novelty. But a readiness to entertain new ideas was 
a characteristic doctrine of Mill and the Millites. They 
were not deterred by shallow criticism, but persevered in 
the advocacy of any reform which promised an efficacious 
remedy for real maladies of the body politic. 


CHAPTER III 
FREEDOM OF SPEECH IN AMERICA 


Just as in ancient Hellas the genius of Athens, the char- 
acter of its citizens, and the peculiar excellences of Greek 
civilisation found expression in its colonies and dependent 
cities, so two thousand years later the mariners and mer- 
chant venturers of England carried English ideas, Eng- 
lish institutions, English laws, and, above all, English 
notions of freedom, across the Atlantic to Virginia, New 
England, Canada, and, later on, to Australia, New Zea- 
land and the Cape of Good Hope. 

To trace the course of liberty in the United States and 
the self-governing Dominions of the British Empire were 
a noble undertaking, but it would far exceed the limits of 
this modest essay. ‘There are, however, several incidents 
in the history of our American colonies and of the United 
States too memorable to be omitted. The first deserves 
our attention, partly because it is a landmark, even though 
a small one, in the progress of free discussion, partly 
because, until lately, it has been neglected in America and 
ignored by English writers on the subject.1_ I refer to the 
case of John Peter Zenger. Zenger was born in Germany 
in 1680, and found his way to New York about the year 
1709, or 1710. ‘There he was apprenticed to William 
Bradford, who was public printer to the Colony of New 
York, and issued its first newspaper, the New York 


1 At the time, indeed, it made some stir in England, as we shall see. 
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Gazette, in 1725. It was an official paper, supported by 
Cosby, the Governor of New York and New Jersey, who 
was the King of England’s representative. After a time 
the popular party, which frequently opposed the Governor 
and desired to criticise his policy, determined to start an 
opposition newspaper. Zenger, who had served his eight 
years’ apprenticeship with Bradford, was selected in 1733 
as printer and publisher of the venture, which was called 
the New York Weekly ‘fournal. 

Its first number was issued on November sth, 1733, 
and its contents proved objectionable to the Governor of 
the Colony and his officials. Under English law, a publi- 
cation could no longer be suppressed by an order of 
the Government ; for after 1695, when the Censorship 
expired, the law of libel was the only restraint left on the 
freedom of the Press at home and in the Colonies. Accord- 
ingly, the Government of the Colony of New York took 
legal proceedings against Zenger for disturbing the peace 
by libellous publications. The indictment came before a 
Grand Jury. The Chief Justice instructed them in the 
law of libel and insisted that Zenger’s newspaper was a 
great disturber of the peace. The Grand Jury, however, 
refused to find a true bill. Thereupon the Governor’s 
Committee of Council ordered copies of the newspaper to be 
burned by the common hangman near the city pillory, as 
tending to raise seditions and tumults. This seems only 
to have increased the popularity and circulation of Zenger’s 
journal ; so the Government, on November 17th, arrested 
Zenger on a charge of criminal libel for inflaming the 
people’s minds, and disturbing the peace. After he had 
been detained some days in custody, his friends applied 
for a habeas corpus, and he was brought into court. Bail 
was fixed at four hundred pounds, though Zenger filed an 
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affidavit that he was not worth forty pounds. It was 
complained on his behalf that this was excessive bail, and 
that he was entitled under the Magna Charta and other 
laws to have his bail fixed at a reasonable amount. Being 
unable to pay the bail himself and unwilling to accept from 
his friends the large sum demanded, Zenger went back to 
gaol and remained there until January 28th, 1735, when 
a second Grand Jury refused to finda true bill. To avoid 
releasing him the Government adopted another mode of 
procedure — by information — of which we have an authori- 
tative account in Blackstone’s famous Commentaries on the 
Laws of England. 

Informations, wrote Blackstone, are of two sorts, first, 
those which are partly at the suit of the King and partly 
at that of a subject ; and, secondly, such as are only in the 
name of the King. ‘The second sort of informations are 
filed by the King’s own immediate officer, the Attorney- 
General. A Colonial Governor, as the King’s representa- 
tive, had an Attorney-General for the Colony. The objects 
of the King’s own prosecutions by an Attorney-General are 
stated to be “‘ properly such enormous misdemeanours as 
peculiarly tend to disturb or endanger his government, o 
to molest or affront him in the regular discharge of hi: 
royal functions. For offences so high and dangerous, ir 
the punishment or prevention of which a moment’s dela 
would be fatal, the law has given to the crown the powe 
of an immediate prosecution without waiting for an: 
previous application to any other tribunal ; which power 
thus necessary, not only to the ease and safety, but eve: 
to the very existence of the executive magistrate, wa 
originally reserved in the great plan of the Englis 


1 Book IV., chapter xxiii. I quote from my copy, the Fifth Editior 
Oxford, Clarendon Press, 1773 
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constitution ; wherein provision is wisely made for the due 
preservation of all its parts.” When such an information 
was filed, it had to be tried by a petit jury of the county 
where the offence arose. 

On this occasion the Government of New York Colony 
instructed the Attorney-General to charge Zenger by 
information for printing and publishing false, scandalous, 
malicious, and seditious libels to the great disturbance of 
the peace. Zenger was represented by two members of 
the New York Bar, who challenged the jurisdiction of the 
court. They were disbarred by the court for so doing. 
The court, we are told, thereupon appointed John Cham- 
bers to represent Zenger. Chambers demanded, and 
obtained, a “‘true struck jury.”” Meanwhile, Zenger’s 
friends had applied for the aid of Andrew Hamilton of the 
Philadelphia Bar, then the leading advocate of America. 

Hamilton, a Scot by birth, was a friend of William 
Penn, the famous Quaker founder of Philadelphia and 
Pennsylvania, and was well-acquainted with the history of 
legal liberty in England. He had been admitted to prac- 
tice by Gray’s Inn in 1713. From 1717 to 1724 he was 
Attorney-General of Pennsylvania. Besides being a 
skilled lawyer and eloquent pleader, he distinguished him- 
self as an architect by designing the beautiful Independ- 
ence Hall in Philadelphia. Gouverneur Morris called him 
“the day star of the American Revolution.” Benjamin 
Franklin described him as ‘“‘long top of his profession 
here,” i.e. in Philadelphia. Penn had shown his esteem 
for Hamilton by giving 153 acres of valuable land in the 
city of Philadelphia, where he resided until his death in 
1741. 

This versatile and courageous man, then eighty years 


of age, responded to the call of liberty, and undertook, 
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without fee, the defence of Zenger. Against him were 
arrayed all the forces of Government and an unfriendly 
court ; but he had on his side the Common Council of 
New York and a majority of the citizens. The trial took 
place on August 4th, 1735, before the Supreme Court 
of the Colony, in the old city hall at the corner of Nassau 
and Wall Street... The court-room was crowded, and 
there was much excitement. Hamilton admitted the 
printing of the newspapers. His main contention was 
that the words complained of by the Attorney-General 
must be false, as well as scandalous or seditious ; other- 
wise the defendant could not be held guilty of criminal 
libel. The Chief Justice quoted a number of cases to show 
that the libellous character of writings was not affected by 
their truth. Hamilton replied that these were Star 
Chamber cases, and he had hoped that they had died with 
the Court of Star Chamber. “It is true,” he said, “in 
times past it was a crime to speak truth, and in that 
terrible Court of Star Chamber many worthy and brave 
men suffered from so doing.” He pleaded with the jury 
that free men have a right to complain when they are 
hurt ; they have a right publicly to remonstrate against 
the abuses of power in the strongest terms, to put their 
neighbours upon their guard against the craft or open 
violence of men in authority, and to assert with courage 
the sense they have of the blessings of liberty, the value 
they put upon it, and their resolution at all hazards to 
preserve it. “It is agreed,” he added, “* by all men that 
this is a reign of liberty, and while men keep within the 
bounds of truth, I hope they may with safety both speak 


1] take my account of the trial mainly from an article by Mr. Harry 
Weinberger of the New York Bar, which appeared in the New York Fournal 
of January Sth, 1934. It was cited by Senator Borah on January 15th, 
in the Senate of the United States. 
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and write their sentiments of the conduct of men in 
power. . . . Were this to be denied, then the next step 
may make them slaves.” 

In the course of his argument, Hamilton made much of 
the trial of William Penn, William Mead and others at 
the Old Bailey in September 1670, and of the famous 
Bushel’s case which followed in the Court of Common 
Pleas. Penn and Mead had been arrested for disturbing 
the peace, because, after being shut out of their meeting- 
house, they insisted on preaching in Gracechurch Street. 
He described how the Bench ordered the jury to find them 
guilty ; how eventually they acquitted Penn and Mead ; 
how the Bench, enraged by this obstinacy, fined the jury- 
men forty marks apiece and ordered them to be com- 
mitted until the fines were paid ; and finally how one 
juror, Bushel, who refused to pay, brought habeas corpus 
for relief from an illegal fine and imprisonment, and how 
the Court of Common Pleas ordered him to be released. 
The effect of the judgment of the Court of Common 
Pleas in Bushel’s case, delivered by Chief Justice Vaughan, 
was that “‘a jury cannot lawfully be punished by fine, 
imprisonment or otherwise for finding against the evidence 
or against the direction of the judge.”2 ‘This important 
decision — very noteworthy in the annals of English liberty 
—was delivered on a Wiit of Habeas Corpus, dated 
November 9th, 1670, issuing from the Court of Common 
Pleas. It directed the Sheriffs of London, who had com- 
mitted Edward Bushel to Newgate Gaol, to bring him 
before the court so that the cause of his detention might 
be considered. 

After imploring the jury to do their duty on behalf of 
liberty, Hamilton concluded : 


1 See Broom’s Constitutional Law, pp. 120 $99. 
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‘The question before the court, and you gentlemen of the 
jury, is not of small or private concern, it is not the cause of a 
poor printer, nor of New York alone, which you are trying. No ! 
It may in its consequence affect every freeman that lives under a 
British Government on the main of America. It is the best 
cause. It is the cause of liberty . . . for securing to ourselves, 
our posterity, and our neighbours, that to which nature and the 
laws of our country have given us a right — the liberty both of 
exposing and opposing arbitrary power (in these parts of the 
world, at least) by speaking and writing truth.” 


The court desired the jury to bring in a special verdict 
that Zenger printed and published the matter complained 
of, leaving the court to decide, as a question of law, 
whether it was libellous. At this time the relative shares 
of judge and jury in libel actions were still undetermined, 
and remained so in England until the passing in 1792 
of Fox’s Libel Act, which entrusted the jury with full 
power to decide both the law and the facts. On this 
occasion Hamilton insisted that the jury had the right and 
power to decide both the law and the facts ; and the jury 
within ten minutes brought in a verdict of “ not guilty.” 
The next morning Zenger’s discharge was moved and 
granted, and he was released from gaol. The Common 
Council, which included the aldermen and the mayor, 
conferred on Hamilton the freedom of the city, and, by 
voluntary contributions, raised sufficient money to present 
him with a gold box. 

In his excellent book on freedom of speech, Professor 
Chafee of Harvard notes that the account of the ‘‘ famous 
trial of Peter Zenger’”’ went through fourteen editions 
(four in London) before 1791, adding that the close rela- 
tion between the Zenger trial and the prosecutions in 


England during George the Third’s reign and in America 
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during the Presidency of John Adams is shown not only 
by quotations in reprints of the trial, but by the dedication 
to Erskine of the 1784 London edition, and also by refer- 
ences to Zenger in the discussions preceding the First 
Amendment to the American Constitution. With regard 
to the interpretation of the First Amendment, or rather its 
misinterpretation in trials under the Espionage Acts of 
1917 and 1918 Professor Chafee observes : 


“* All the American cases before 1791 prove that our common 
law of sedition was exactly like that of England, and it would be 
extraordinary if the First Amendment enacted the English sedi- 
tion law of that time, which was repudiated by every American 
and every liberal Englishman, and altered through Fox’s Libel 
Act by Parliament itself in the very next year, 1792. . . . The 
First Amendment was written by men to whom Wilkes and 
Junius were household words, who intended to wipe out the 
common law of sedition, and make further prosecutions for 
criticism of the government, without any incitement to law- 
breaking, forever impossible in the United States of America.” 


It is rather surprising that the American Constitution in 
its original form did not contain any clause guaranteeing 
such an essential of free government as freedom of discus- 
sion and of the Press. A clause to that effect was, indeed, 
proposed ; but it was rejected by a small majority, and 
Alexander Hamilton defended the omission on the absurd 
ground that liberty of the Press is indefinable and depends 
for its security only on public opinion and the general 
spirit of the people.1 It was not long, however, before the 
omission was made good. The Constitution was com- 
pleted in 1787, and adopted eventually by all the States. 
It went into effect on June 21st, 1788, when nine States 


1 Afterwards he framed a definition which has been embodied in the Con- 
stitutions of many of the States. See Z. Cha‘ee’s Freedom of Speech, chapter 1. 
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had ratified it. When the first Congress met in 1789 
and George Washington formed his first Administration, 
public opinion asserted itself in favour of securing the 
maintenance of liberty so far as possible by constitutional 
guarantees. Ten amendments, having received the assent 
of the necessary number of States, were adopted, and 
became part of the Constitution, their intention being to 
guarantee what were then thought to be the four principal 
elements in the free citizenship of a free republic — namely, 
freedom of religion, freedom of speech and writing, free- 
dom of the person, and freedom of property. Of these 
ten amendments, which came into force on December 
1$th, 1791, the first ran, and still runs, as follows : 


‘“‘ Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof ; or abridging the 
freedom of speech, or of the Press, or the right of the people peace- 
ably to assemble, and to petition the Government for a redress of 
grievances.” 


Among the liberators of mankind, the name of Thomas 
Jefferson will ever be held in grateful remembrance. He 
rated liberty above all human possessions, and directed that 
on his tombstone at Monticello these words only should 
be inscribed, “ because by these as testimonials that I 
have lived I wish most to be remembered ”’ : 


Here was buried 
THOMAS JEFFERSON 
Author of the Declaration of American Independence, 
of the Statute of Virginia for Religious Freedom, 
and Father of the University of Virginia. 


The Declaration was a mighty stroke for political liberty 
and equality in the New World. The Virginian Statute 
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of 1786, a composition worthy of the author of the Declara- 
tion, and of the subject, is, 1 believe, the first law ever 
passed by a popular Assembly giving perfect freedom of 
conscience to the citizens of a State. The foundation of the 
University of Virginia 1s Jefferson’s contribution to 
academic freedom. His motto for the University was 
aptly chosen from the Fourth Gospel: “ Ye shall know 
the Truth, and the Truth shall make you free.” He felt, 
as Milton did, that Liberty and Truth are inseparable 
companions. Science and learning cannot advance in 
chains. Political liberty, without popular education and 
the higher learning, 1s but a poor stunted thing. In this 
faith, Jefferson devoted his last years to the making of a 
free university, of which he was founder, architect, law- 
giver and first rector. 

In 1797 and 1798, exasperation against the French 
Revolutionary Government for their treatment of Ameri- 
can commerce brought the United States to the verge of 
war, and, under the influence of the war spirit, Congress 
passed the Alien and Sedition Acts of 1798, which were 
to remain in force until 1801. These two statutes were 
denounced by Jefferson as violations of the First Amend- 
ment. For a time there was something like a reign of 
terror ; but the Federalists, by prosecuting individuals 
for alleged offences against these laws, soon provoked a 
reaction, which culminated in the election of Thomas 
Jefferson to the Presidency of the United States. The 
Sedition Laws expired, and the liberties enjoyed under the 
Constitution were not again seriously assailed, except by 
the suspension of habeas corpus and the enforcement of 
compulsory military service during the civil war (1861— 
1865), until America entered the Great War in 1917. 
The Espionage Acts of 1917 and 1918 are comparable to 
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the British Defence of the Realm Acts. The first Act, 
passed on June 15th, 1917, made it a crime wilfully to 
make or convey false reports or false statements with in- 
tent to interfere with the success of the nation’s military 
or naval forces, or to promote the success of its enemies. 
Against this there was little reason to complain. But the 
Act of 1918 greatly enlarged the provisions of the earlier 
measure by adding nine more offences, which were aimed 
at anti-war propaganda, and even included a clause for- 
bidding the uttering, printing, writing, or publishing of 
any disloyal, profane, scurrilous, or abusive language, or 
of language intended to cause contempt, scorn, contumely, 
or disrepute, as regards the Constitution of the United 
States, or the flag, or the uniform of the Army and Navy. 
It also prohibited any language intended to incite resist- 
ance to the United States or to promote the cause of its 
enemies ; any language urging curtailment of war produc- 
tion with intent to hinder the prosecution of the war, and 
any words or acts favouring the cause of any country at 
war with the United States. Anyone who committed any 
of these offences in that or in any other future war became 
liable to a maximum fine of ten thousand dollars, or a 
maximum term of twenty years’ imprisonment. 

A great many persons were prosecuted in all the States 
of the Union, and many heavy punishments were imposed. 
A wave of emotional and often ferocious patriotism passed 
over the country, and most of the judges fell in with the 
prevailing sentiment. The leading cases have been care- 
fully examined and commented upon in Professor Chafee’s 
instructive survey. It is enough here to refer the curious 
reader to his pages, and especially to chapter 111, on the 
Abram’s Case, in which a group of munition workers were 
tried for conspiracy to violate four clauses of the Espionage 
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Act of 1918. ‘The offence charged was that they were 
agitating against the Government’s Russian policy. The 
evidence showed not that they were opposed to the war 
with Germany, but that they were protesting against inter- 
vention in Russia. Four of the prisoners were found 
guilty. The case was taken to the Supreme Court of the 
United States, where a majority of seven judges affirmed 
the convictions. Justice Holmes read a dissenting opinion, 
in the course of which he said : “ In this case sentences of 
twenty years’ imprisonment have been imposed for the 
publishing of two leaflets that I believe the defendants had 
as much right to publish as the Government has to publish 
the Constitution of the United States now vainly invoked 
by them.” His finely conceived and finely worded expo- 
sition of the philosophic basis of the First Amendment 
will, it may be hoped, survive and supersede the opinions 
of the majority of the Supreme Court. He said : 


‘* Persecution for the expression of opinions seems to me 
perfectly logical. If you have no doubt of your premises or your 
power and want a certain result with all your heart you naturally 
express your wishes in law and sweep away all opposition. . . . 
But when men have realised that time has upset many fighting 
faiths, they may come to believe . . . that the ultimate good 
desired is better reached by free trade in ideas — that the best test 
of truth is the power of the thought to get itself accepted in the 
competition of the market, and that truth is the only ground upon 
which their wishes safely can be carried out. ‘That at any rate 
is the theory of our Constitution. It is an experiment, as all life 
is an experiment. ... While that experiment Is part of our system 
I think that we should be eternally vigilant against attempts to 
check the expression of opinions that we loathe and believe 
to be fraught with death, unless they so imminently threaten im- 
mediate interference with the lawful and pressing purposes of the 
law that an immediate check 1s required to save the country. . . 
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Only the emergency that makes it immediately dangerous to leave 
the correction of evil counsels to time warrants making any 
exception to the sweeping command, ‘ Congress shall make no 
law abridging the freedom of speech.’ ” 


Good Americans now believe that the Espionage Act 
of 1918 will pass, like the Sedition Acts of 1798, into the 
limbo of oblivion or disrepute, and that the many cases of 
oppression and persecution, which then received legal 
sanction, will be remembered only as a warning if ever 
unhappily another crisis should threaten American peace 
and American liberty. 

It is at least of good omen that when, as a means of 
combating the depression of 1933, and of promoting 
economic recovery, Congress conferred upon President 
Roosevelt extraordinary dictatorial powers, a new danger 
to the freedom of the Press was averted by the timely 
action of American newspaper proprietors. 

The danger in question arose under the National 
Industrial Recovery Act (N.R.A.), which was conceived 
to be a reversal of the guarantees afforded by Article I 
of the First Amendment of the Constitution, already 
quoted (p. 262), concerning the freedom of the Press. A 
clause in the N.R.A. provided that the President, upon 
his own motion, or upon a request made to him by inter- 
ested parties, might investigate any business, and might 
thereupon issue a licence for its administration. It was 
further provided that such licence could, at the discretion 
of the President, be altered or withdrawn. 

The representatives of the Press, when they came to 
discuss the code for the publishing of newspapers, called 
attention to this provision, and stated their case against it. 
The newspapers by accepting the clause as it stood, would, 
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they argued, waive their rights to the protection afforded by 
Article I, Amendment I, of the Constitution, and would 
enable the President to issue licences for newspapers, 
which licences, under the terms of the N.R.A., would 
be revocable at will. As soon as this point was raised, the 
Administration declared, with some heat, that it was a 
meticulous objection, and one that should not have been 
made, because nothing of the sort was contemplated by the 
framers of the Act ; nor had the President the desire or 
intention to exercise a licensing power over the Press. 
To this the committee of three,1 representing the pub- 
lishers, responded that they did not for one moment in- 
tend to suggest that the Administration then in office 
would use any such powers, or exercise any such preroga- 
tives. Nevertheless they felt that to accept the N.R.A. 
Code without an express reservation as to licensing, would 
bind the signatory parties and empower any future Gov- 
ernment to issue and enforce a licence. 

Against this view, the Administration contended that no 
citizen could by his own act waive the constitutional 
guarantee. There was therefore no need to insert a 
reservation exempting the Press from the N.R.A. ; for 
that would be to guarantee something which had already 
been guaranteed by the Constitution. To this the Press 
representatives replied that it had already been decided 
in the courts that an American citizen cou/d waive a con- 
stitutional right. 

After the dust of battle had cleared away, the redoubt- 
able General Johnson began to withdraw the N.R.A. 
from a position which could not be defended in the face of 


1’'The names of the triumvirate were Howard Davis of the Mew York 
Herald Tribune, John Stewart Bryan of the News Leader, Richmond, 
Virginia, and Amon R. Carter of the Star Telegram, Fort Worth, Texas. 
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public opinion, and the contention of the publishers was 
accepted with good spirit by President Roosevelt. 

In signing the Code, the publishers expressly declared 
that no signatory had waived freedom of speech, freedom 
of publication, or any of the rights guaranteed by the 
Constitution ; and, furthermore, the Publishers’ Code 
provided that, if any executive order in any way modified, 
altered or amended the Code as promulgated, then the 
party signing the Code would be relieved of his obliga- 
tion, and would be offered the alternative of voluntarily 
accepting the new Code, or of refusing to be bound by it. 

In two respects the United States has been, and remains, 
peculiarly fortunate as a vantage ground of free thought 
and discussion. In the first place, it consists of forty- 
eight States, federally united, but each with its own system 
of government. Federal unity means freedom from 
customs duties and passports. Ifa citizen finds his liberty 
encroached upon in one State, he can remove himself into 
another, just as, in colonial days, a Roman Catholic or a 
Quaker, if he were persecuted in New England, could go 
into Maryland or Pennsylvania. 

The second safeguard against the suppression of 
liberty of conscience and freedom of the Press is the great 
diversity of religious creeds. Besides the Protestant 
denominations of Episcopalians, Presbyterians, Baptists, 
Independents, Unitarians and Quakers, there are strong 
minorities of Roman Catholics,! Jews, Christian Scientists, 
and hosts of smaller bodies. In the second half of the nine- 
teenth century, the feeling against the Mormons for 
legalising polygamy in the State of Utah led to a persecu- 
tion which excited John Stuart Mill’s indignation. But 


1’The Roman Catholic Church, with about 22 million members, is 
much the largest single Church in the United States. 
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with that intelligible exception, religious freedom in the 
United States has been protected by the dissidence of dis- 
sent, not indeed from intolerance, but (with some excep- 
tions in the South) from the persecution that always 
ensues when an intolerant sect gains authority and power. 


CHAPTER IV 


SPIRITUAL LIBERTY AND RELIGIOUS 
INTOLERANCE 


AFTER a period of philosophic toleration in pagan Greece 
and pagan Rome, followed by many centuries of persecu- 
tion in Christian and Mohammedan countries, civilised 
Governments all over the world began in the nineteenth 
century to refrain from interference in the religious tenets 
of their subjects. The famous Roman dictum deorum 
injurie dis cure — insults to the gods are the concern of 
the gods — was translated into the modern principle of 
freedom of conscience. Where this principle is respected, 
everyone is allowed to believe or to disbelieve, to adopt or 
to repudiate, any form of religion, even though in some 
countries the State may still support an established and 
endowed Church. 

Besides enjoying comparative immunity from the 
elaborate machinery of torture, the English people were 
fortunate in escaping the Holy Inquisition. That Insti- 
tution was founded by Pope Gregory IX about a.p. 1233, 
and fully established by a Bull of Innocent IV (a.p. 
1252), which regulated the machinery of persecution, and 
created an organised system of searching out heretics, “as 
an integral part of the social edifice”’ in every city and 
State which the long arm of the Church could reach. To 


1 See Part I., chapter v. 
2 See J. B. Bury’s History of the Freedom of Thought, in the Home Univer- 
sity Library Series, pp. 57 577., for a good account of the Inquisition. 
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ensure efficiency zealous and competent monks were 
appointed to act as inquisitors, with unlimited authority 
to discover heretics and root out heresy. In the Holy 
Roman Empire, it was enacted that all heretics should be 
outlawed, that those who did not recant should be burnt, 
that those who recanted should be imprisoned, and, if they 
relapsed, executed ; that their property should be con- 
fiscated, their houses destroyed, and their children to the 
second generation incapacitated for office unless they had 
betrayed their father or some other heretic. 

Long before the Reformation, the Inquisition had 
covered western Europe with a network from which 
heretics could hardly hope to escape except by going 
through the forms of conversion. Burning alive was the 
appropriate punishment. In Spain, where it lasted into 
the nineteenth century, the Inquisition had most success 
in imposing unity of belief. It eradicated the Mohamme- 
danism of the Moors and Moriscos by death, expulsion 
or conversion ; it eradicated Judaism by the same means, 
and preserved Spain from the zeal of Protestant mission- 
aries. Even after the Inquisition was abolished, Borrow’s 
attempt to popularise the Bible in Spain had little success, 
though to-day infidelity, especially among Spanish 
Socialists, is common enough. 

The Inquisition required every man to be an informer, 
so that no one was free from the suspicion of his neigh- 
bours, or even of his own family. “‘ No more ingenious 
device has been invented,” we are told, “ to subjugate 
a whole population, to paralyse its intellect, and to reduce 
it to blind obedience.’”’ It acted on the principle that a 
hundred innocent people should suffer rather than that 
one guilty of heresy should escape. Its historian, Lea, has 
said : “ Of all the curses which the Inquisition brought in 
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its train, this perhaps was the greatest that, until the 
closing years of the eighteenth century, throughout the 
greater part of Europe, the inquisitorial process, as 
developed for the destruction of heresy, became the 
customary method of dealing with all who were under any 
accusation.” He might now have added that the inquisi- 
torial process is again at work crushing the unfortunate 
objects of suspicion in Russia. 

Heretical beliefs included scientific truth. When 
Copernicus initiated modern astronomy in 1543 by the 
publication of his discovery that the earth itself moves, his 
theory was condemned as contrary to religion ; and when 
Galileo, the Italian astronomer, demonstrated the truth of 
the Copernican theory with the aid of a telescope, he was 
denounced by the Holy Office of the Inquisition. For a 
time he found safety in silence ; but at last, in his old age, 
being summoned before the Inquisition and threatened 
with torture, he was induced to abjure publicly the 
scientific truth which he knew he had proved. The books 
of Copernicus and Galileo were placed upon the Index, 
and remained there until 1835.2 

Our own Roger Bacon was imprisoned in the thirteenth 
century for his scientific investigations and experiments ; 
and, though England escaped the Inquisition, a special 
statute was passed in A.D. 1401 to repress heresy by burn- 
ing heretics alive. The writ for this purpose was known 
as De Heretico Comburendo — the writ for the burning of a 
heretic. Though repealed in 1533, the statute was revived 
under Mary. In her short reign, about three hundred 
Protestants were burnt; under Elizabeth two persons 


1 Jn recent years the writings of the Italian philospher Benedetto Croce 
have been added to the Index of publications which good Catholics are not 
to read. 
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were burnt as Anabaptists, and under James the First two 
were burnt as Arians. The writ for burning heretics was 
repealed by the Act of 1677, which abolished “ all punish- 
ment of death in pursuance of any ecclesiastical censures.”’ 

The persecution of Christians by Christians was not 
confined to the Catholic Church. Intolerance died hard. 
Calvin burnt Servetus alive at Geneva. Knox was as 
tyrannical as his Catholic foes in Scotland. Luther had no 
love of religious liberty. But there were always Christians 
who believed in liberty and freedom of thought, and they 
had redoubtable champions in Holland and England — 
Erasmus, Arminius and Grotius, Selden, Milton, Penn 
and Locke — to name only a few of the foremost. 

In the reign of Charles the First, Archbishop Laud 
instituted a persecution of the Puritans in order to enforce 
uniformity of worship and ritual according to his Anglican 
discipline. Much cruelty was inflicted, and many devout 
Puritans took refuge in Holland or joined their brethren 
in New England for the sake of liberty and freedom of 
conscience. But the refugees themselves were not purged 
of intolerance. Just as in England and Scotland the new 
presbyter proved to be but old priest writ large, so in New 
England most of the leading divines were soon persuaded 
of their own infallibility and proceeded to coerce the 
sinners by methods as cruel as those which Laud had 
employed to coerce Nonconformists in the old country. 

Thus the Puritan settlers of the colony of Massachusetts 
Bay, who had first sailed in the Mayflower because they 
were determined to worship God in their own fashion, 
had themselves established, before Charles’s execution, a 
governing theocracy at least as cruel and intolerant to- 
wards heresy as that of Canterbury or Geneva. Details 
of the persecution, which seems to have been at its worst 

St 
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between 1656 and 1660, have been set forth by an Ameri- 
can historian, who has examined the contemporary records 
with the eye of a scholar and the care of a student. 

The most cruel sufferings were endured by Quakers, 
whose tenets were equally obnoxious tothe civil and religious 
authorities. In New Haven the penalties enacted against 
professing Quakers rose to branding the letter H on the 
hands of males, and boring the tongues of females with a 
red-hot iron. Another savage penalty imposed by the 
laws of Massachusetts was the cropping of ears. At 
Boston, William Brend was “ put into irons, his neck and 
heels were locked close together and so he was kept for 
sixteen hours without food, after being whipped.” Next 
day he was whipped again with a tarred rope, and, after it 
failed, a new one was procured and he was given ninety- 
seven more blows. ‘‘ His flesh was beaten black, and as 
into a jelly.”” On hearing the facts some of the people 
protested and raised a tumult against the Government ; 
but the leading divines and lay members of the Oligarchy 
were dissatisfied with mere torture and pressed for a law 
which would allow them to execute the death penalty. 
The desired law was passed, and in 1659 three Quakers 
were sentenced to death, and two of them were executed. 
By that time “in the Puritan Colonies, mainly in Massa- 
chusetts, over forty had been whipped, sixty-four impri- 
soned, over forty banished, one branded, three had had 
their ears cut off, five had had the right of appeal to Eng- 
land denied them, four had been put to death, while many 
others had suffered in diverse ways.”* Even after the 


1 See The Founding of New England by James Truslow Adams, Boston, 
1921, chapter xi. 


2 Adams, op. cit., p. 272. Baptists were also beaten and maltreated for 
denying the orthodox doctrine of infant baptism. 
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Restoration (when orders were received from England 
for the release of Quakers), though the death penalty was 
no longer enforced, a new law was passed providing that 
every Quaker should be apprehended, stripped from the 
waist up, tied to a cart’s tail, and whipped through every 
town to the boundary of the colony. In one of the worst 
cases three women were stripped to the waist, tied to the 
cart’s tail and forced, at the end of December, to tramp 
through deep snow, receiving ten lashes on their bare 
backs in eleven successive towns. The end of these 
ferocities, though not of religious persecution and intoler- 
ance, came in 1666. 

In recording the bigotry and barbarity of the Puritans 
during the ascendancy of their worst divines and leaders, 
we must not forget to do justice to Roger Williams and 
the Colony of Rhode Island, where, under his inspiration, 
full spiritual liberty and freedom of conscience had already 
been established, along with a democratic system of 
government. 

In the Rhode Island Records for 1657 is a soothing and 
diplomatic letter from the Rhode Island Government 1n 
reply to requests from Massachusetts that Quakers should 
be banished from Rhode Island to prevent the contagion of 
their ideas from spreading. ‘“‘ As concerning these 
Quakers [so-called], which are now among us,” so ran the 
reply, “‘ we have no law among us whereby to punish any 
for only declaring by words, etc., their minds and under- 
standings concerning the things and ways of God, as to 
salvation and an eternal condition. And we, moreover, 
find that in those places where these people aforesaid in 
this colony are most of all suffered to declare themselves 
freely, and are only opposed by arguments in discourse, 
there they least of all desire to come ; and we are informed 
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that they begin to loath this place, for that they are not 
opposed by the civil authority, but with all patience and 
meekness are suffered to say over their pretended revela- 
tions and admonitions.”’ Some months later the General 
Assembly of Rhode Island, in the course of a similar reply, 
stated that freedom of conscience was a principle of their 
Charter, ‘ which freedom we still prize as the greatest 
happiness that men can possess in this world.” At that 
time, they added, Quakers were “‘ suffered to live in Eng- 
land, yea even in the heart of the nation.” 

From this time onwards reason and morality began to 
extend their influence over men’s minds and hearts. In 
the eighteenth century theism and rationalism made suc- 
cessful inroads upon religious intolerance and persecution. 
In most good and pious households in England and in the 
American Colonies Voltaire was anathema. Huis thinly 
veiled impieties and blasphemies secured him a place 
beside Machiavelli. But he was a great Humanist ; and 
in the end his bitter satires helped to purge and purify 
Christianity. After a temporary eclipse during the French 
Revolution, the Catholic Church revived in France with 
diminished wealth and less temporal power, but spiritually 
strengthened. Voltaire was one of the many exceptions 
to the rule, if it be a rule, that the evil men do lives after 
them, while the good is buried with their bones. More 
perhaps than any man of the modern world he helped to 
make bigotry unfashionable, and to shake arbitrary power 
in Church and State. Imperfect as were his conceptions 
of liberty, he was at any rate the most powerful assailant in 


1 See Adams, The Founding of New England, pp. 266 and 267. It is 
true that in the early days of the sect there were a good many fanatical 
Quakers who sought opportunities to “ testify ” by entering colonies where 
they were forbidden to preach, and returning after banishment. Those who 
preferred Massachusetts to Rhode Island certainly courted suffering. 
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his day of organised cruelty and intolerance. If the 
critical judgment of a great English Liberal may be 
trusted, Voltaire was one of the truest friends of humanity : 


“* He had just as little part or lot in the complaisant spirit of the 
man of the world, who from the depths of his mediocrity and ease 
presumes to promulgate the law of progress, and as dictator to 
fix its speed. Who does not know this temper of the man of the 
world, that worst enemy of the world? His inexhaustible pati- 
ence of abuses that only torment others ; his apologetic word for 
beliefs that may perhaps not be so precisely true as one might 
wish, and institutions that are not altogether so useful as some 
might think possible ; his cordiality towards progress and improve- 
ment in a general way, and his coldness or antipathy to each pro- 
gressive proposal in particular ; his pygmy hope that life will one 
day become somewhat better, punily shivering by the side of his 
gigantic Conviction that it might well be infinitely worse. To 
Voltaire, far different from this, an irrational prejudice was not 
the object of a polite coldness, but a real evil to be combated and 
overthrown at every hazard. Cruelty was not to him as a dis- 
agreeable dream of the imagination, from thought of which he 
could save himself by arousing to sense of his own comfort, but a 
vivid flame burning into his thoughts and destroying peace. 
Wrong-doing and injustice were not simple words on his lips ; 
they went as knives to the heart ; he suffered with the victim, 
and consumed with an active rage against the oppressor. 


“* Nor was the coarse cruelty of the inquisitor or the politician, 
who wrought iniquity by aid of the arm of flesh, the only kind of 
injury to the world which stirred his passion. He had imagina- 
tion enough and intelligence enough to perceive that they are the 
most pestilent of all the enemies of mankind, the sombre hierarchs 
of misology, who take away the keys of knowledge, thrusting 
truth down to the second place, and discrowning sovereign reason 
to be the serving drudge of superstition or social usage. The 
system which threw obstacles into the way of publishing an 
exposition of Newton’s discoveries and ideas was as mischievous 
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and hateful to him, as the darker bigotry which broke Calas on 
the wheel because he was a Protestant.”’! 


J. B. Bury’s History of Freedom of Thought, confirms 
Morley’s estimate of Voltaire as “ the most energetic and 
forceful leader in the campaign against intolerance.” 
Much as he owed to Locke and Bayle, Voltaire’s exposure 
of concrete injustice and glaring cases of persecution did 
more, says Bury, than general arguments to bring about 
toleration in France and on the Continent of Europe. 
Voltaire’s indignation flamed out when Jean Calas was 
tortured to death and when Sirven was sentenced to death 
on a false accusation. It was Voltaire who procured the re- 
version of these two sentences from the government of 
Toulouse. His disinterested courage was always ready. 
His passionate denunciations of injustice and of torture as 
its instrument can never be forgotten, least of all in an age 
which has seen their revival not only in Russia, but in the 
two more civilised countries that had received religious 
toleration and civil justice from Frederick the Great and 
Cavour. 

It has been said that the very word “ toleration ”’ implies 
an assumption of orthodoxy and of a condescending 
superiority nearly akin to bigotry on the part of a ruler, 
or ruling class. But this is an imperfect world ; and when 
we remember how few people, even in the most advanced 
and progressive communities, have the mental and moral 
capacity to form anything like a perfect conception of 
individual and civic liberty, we shall not be too critical 
about the word “ toleration.’’ Rather shall we be thankful 
for the larger mercy, and wait patiently for a millennium 
when the word “ toleration ”’ will be obsolete because the 


1 §e¢ John Morley’s Voltaire, chapter 1. 
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vices of intolerance, fanaticism, cruelty, and their too 
numerous companions will have been banished from 
human society. 

On the whole it 1s against political heresies that persecu- 
tion has turned so fiercely since the War wherever military 
rulers or Socialistic dictatorships have gained control. 
The only important country! in which religious intoler- 
ance has been revived is Russia. There anti-religion and 
the negation of God have been erected into a State dogma 
and a systematic attempt has been made by educational 
propaganda to inoculate the people with hatred against 
all forms of Christianity, and to penalise all forms of public 
worship. 

Ever since the Revolution, the Soviet authorities in 
Russia have done their best to discountenance and ridicule 
all religion. In 1934, it was discovered that even among 
Communist Party members in Southern Russia there were 
still believers in God, and consequently instead of having 
“an occasional nation-wide cleansing,” it was decided to 
put the examination of party members, candidates, and 
‘“ sympathisers,” as the three categories are called, on a 
continuous basis. Consequently, a “central cleansing 
commission ”’ was appointed to visit the worst districts and 
to examine and report. Its secretary, Emilian Yaroslavsky, 
was well fitted for the post by his work as President of the 
Militant Godless Society. His reputation, indeed, stood 
so high that he was known as the “ Red Pope.” His first 
visit was to the Moldavian Republic. To his horror, he 
found that a group of collectivist farmers had been guilty 
of singing religious hymns as they marched to a party 


1 Jt is a mistake to suppose that the anti-Semitic Nazi Government in 
Germany denies freedom of conscience to the various Christian sects, or 
even to the Jews, though it tries to control the pulpit for political purposes, 
and so interferes with freedom of worship. 
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meeting. Some Communists had contributed to the repair 
of churches, and others had been contaminated by keeping 
company with priests. 

The members of the Young Communist League, who 
had been specially charged with the duty, were severely 
blamed for having failed to continue the official agitation 
for godlessness. During 1934, the cleansing commission 
under the Red Pope was very active. In fourteen districts, 
over four hundred and ten thousand persons suspected of 
religious tendencies were examined. Of these, over 
seventeen thousand were expelled from the party, and 
twenty-five thousand were reduced to the category of 
‘““sympathisers.” The Red Pope declared that religion 
was dying out in Russia, but called on militant atheists 
to remember that a hundred thousand churches were still 
open, and were still holding services.* 

About the same time, the Vice-Commissar for Educa- 
tion, Max Epstein, ordered every school throughout the 
Soviet Unton to intensify anti-religious education. He 
reported that teachers were neglecting to inquire into the 
religious habits of pupils and their parents. Consequently 
Epstein decreed that school inspectors should investigate 
anti-religious education in school curricula, and that 
teachers should publish monthly reviews of anti-religious 
work. School manuals on all subjects should include 
‘anti-religious material, presented in lively, bright and 
convincing form,” and all teachers should be supplied with 
special manuals for their guidance in atheistic education. 
All schools should assist the children’s cells of the Militant 
Godless Ones’ League. The central committee of the 
League announced an “anti-Christmas drive” with 


1 See Moscow Correspondent of Manchester Guardian, November 16th, 
1934- 
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‘shock brigade work” to mobilise the masses against 
religion and deter them from going to church. J. S, 
Mill, it may be recalled, was deeply concerned because 
Bradlaugh’s ostentatious atheism affronted religious 
feeling in England, and created some sort of social boy- 
cott. He objected strongly to the blasphemy laws, 
and favoured the repeal of the parliamentary oath, which 
was afterwards effected by Mr. Gladstone’s Government. 
We can imagine how deeply he would have been shocked 
at an atheistic attempt to suppress Christianity by official 
persecutions and propaganda. 

But even in Russia the mainspring of moral, religious 
and intellectual persecution is political. Persecution pre- 
vails naturally and almost inevitably wherever the ruling 
power is irremovable. A Government established by 
force seeks to uphold a despotic authority over those who 
ought to be its fellow citizens, but are in truth enslaved 
subjects who can be kept under only by terror and coer- 
cion. One of the few reassuring features of modern dic- 
tatorships is the obvious sensitiveness of the dictators 
themselves to public opinion. They are not content to 
silence opposition ; they endeavour, by a mixture of 
education, propaganda and terror, to produce at least an 
appearance of national unity in their favour. Immense 
sums of money are spent on propaganda. In a previous 
chapter we have described the work of Dr. Goebbels, the 
Minister of Propaganda and Enlightenment in Germany, 
where it is the business of a host of police detectives and 
informers to see that people “ listen in ”’ to official speeches, 
to spy upon preachers, to attend the official public meetings 
and to see that the crowds salute and cheer the authorities. 
It is the business of German newspapers to applaud every 

1 See Moscow Correspondent of Suaday Times, November 18th, 1934. 
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official speech, every official decree and every official act. 

Of all Nazi projects the most audacious, and, so far, the 
least successful, is their attempt to convert the Lutheran 
State religion of Prussia into a prop for the Nazi creed, 
and to give the new neo-pagan or neo-Christian Church a 
flavouring of Teutonic mythology. We are told that the 
names of the old heathen gods have been resurrected from 
Tacitus and interpolated in Hebrew texts of the Old 
Testament. Some fanatical anti-Semites have reviled 
Jesus Christ as a miserable Jew, and propose to deify 
Hitler as a German Messiah. The attempt to paganise 
or Germanise Christianity and Christian theology has been 
confined to the Protestant Church, where it has met with 
stout resistance from a large number of the pastors and 
some even of the bishops. The Roman Catholic priests 
have only been warned to avoid politics and not to intro- 
duce criticisms of the Government into their sermons. 
The Catholic Central Party has been dissolved, and at the 
present time no parties are permittedin Germany except the 
official party which supports Hitler. This is what the 
Nazis call national harmony. It reminds one of “ Deutsch- 
land,” that lively satire which Heine wrote after revisiting 
his old mother in Germany. When he crossed the Rhine, 
and was about to go through the German customs, a Ger- 
man passenger on the boat remarked to him that the 
fatherland had been unified. It had attained material 
unity by means of the customs tariff, and spiritual unity 
by means of the censorship. 


Said a fellow passenger of mine: 
“ The Fatherland goes better ; 
See, there is the Prussian Zollverein, 
The mighty Douanenkette. 
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The Zollverein’s encircling band 
Will fasten our people together, 
And save our distracted Fatherland 
From all political weather. 


** Tt gives us an outward visible ark, 
A bond materialistic ; 
The inward grace is the censor’s mark, 
The union idealistic. 


“* The censorship makes of our national life 
A single unanimous whole, 
We need a Germany free from strife, 
United in tariff and soul.” 


In his fascinating treatise On Compromise, John Morley 
pointed out that even a man who 1s convinced that his own 
opinions are right is not necessarily intolerant ; and he 
might have added that even those who are intolerant in 
private life are not necessarily believers in public coercion 
or persecution. The Bolshevik threat — “ Be my brother, 
or I slay thee ”’ — is the sign of a weak, as well as of a fero- 
cious faith. It only requires a little common sense and a 
little knowledge of the world to recognise the truth of the 
old adage — ‘“‘ A man convinced against his will is of the 
same opinion still.’”’ In Morley’s words, “ you have not 
converted a man because you have silenced him.” Sub- 
Mission or acquiescence in a political system or a religious 
dogma when obtained by law, imprisonment, torture, 
threats or coercion of any kind “‘is as worthless and as 
essentially hypocritical as the conversion of an Irish pauper 
to Protestantism by means of soup tickets, or that of a 
savage to Christianity by the gift of a string of beads.” 
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Another English writer, Samuel Bailey, who preceded 
Milland Morley, made a happy distinction between earnest- 
ness of conviction and a belief in one’s own infallibility : 
‘“ Everyone must of course think his own opinions right ; 
for if he thought them wrong, they would no longer be 
his opinions: but there is a wide difference between 
regarding ourselves as infallible and being firmly con- 
vinced of the truth of our creed.” 

In a society where habits of free discussion have taken 
root, there are many men of quite mediocre intellect, hold- 
ing strong opinions about religion, politics, and other 
debatable subjects, who prefer persuasion to force, and 
would even recognise that coercion is wrong, as well as 
foolish. They may have attained to this libertarian frame 
of mind by reading or experience. From past records of 
religious faiths and of scientific opinions which have 
proved wrong, sensible folk should be inclined to 
tolerate another’s errors by recognising that even their 
own most cherished convictions may be falsified and 
rejected by the next generation. If we reflect, as Bailey 
remarks, on the various creeds, notions and prejudices, 
once universally prevalent, which have disappeared, we 
can hardly escape the obvious inference that there 1s likely 
to be at least an admixture of error in our own beliefs and 
opinions. Such a reflection should help us to be tolerant, 
just as the other reflection that thought cannot be coerced, 
and that heretics cannot be converted by violence, should 
prevent any rational being, however ruthless, from em- 
ploying persecution and torture to establish his own 
opinions in the minds of his fellow citizens. Only by 
inflicting death on his opponents and critics can the tyrant 


1 Se Samuel Bailey’s Essays on the Foundation and Publication of Opinions, 
1826, 
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hope to attain his object. The idea that a Government can 
create for itself unanimity by a censorship of the Press, 
by penalising criticism, by subsidising enthusiasm, or by 
hiring informers and bullies, is surely preposterous, and 
disproved by a wealth of experience. 


NOTE 


In chapter v of his Compromise, Morley says that the conclusion 
of Mill’s Liberty “‘is almost taken for a postulate in the present 
essay’ ; and, in a note of some length at the end of Compromise, he 
adds : “‘ Mr. Mill’s memorable plea for social liberty was little more 
than an enlargement, though a very important enlargement, of the 
principles of the still more famous Speech for Liberty of Unlicensed 
Printing with which Milton ennobled English literature three cen- 
turies before.” Miu§ll, of course, gave their logical extension to 
Milton’s arguments by substituting unlimited for limited toleration. 
It has already been remarked that long before Locke, and even a 
few years before Milton, Roger Williams, the Welsh founder of 
Rhode Island, preached (in 1631) an unlimited toleration, extending 
to Catholics, Jews and even Infidels, 


CHAPTER V 
LIBERTY OF ACTION 


As FREEDOM of opinion involves freedom to express one’s 
opinion in speech and writings, so does freedom of speech 
imply freedom of action. Here we may return to philo- 
sophic guidance in order to ascertain how far men should 
be free to act upon their opinions — without hindrance, 
either physical or moral, from their fellow men, so long as 
it is at their own risk and peril. Action, of course, cannot 
be as free as opinion unless a man lives in a solitude. 
Robinson Crusoe on a desert island could do what he 
liked without consulting the feelings or interests of others 
because — until he found Friday —there were no others 
to consult. He could say with Alexander Selkirk in 
Cowper’s poem : 
‘“ I am monarch of all I survey ; 

My right there is none to dispute ; 

From the centre all round to the sea 

I am lord of the fowl and the brute.” 


In a civilised society no individual can act without 
regard to others. Nay, we must grant with Mill that even 
opinions may rightly lose their immunity, not only when 
they are libellous, but when the circumstances in which 
they are expressed make them a positive instigation to 
some mischievous act. Thus “an opinion that corn- 


dealers are starvers of the poor, or that private property is 
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robbery, ought to be unmolested when simply circulated 
through the Press, but may justly incur punishment when 
delivered orally to an excited mob assembled before the 
house of a corn-dealer, or when handed about among the 
same mob in the form of a placard.” Similarly, any 
individual actions which cause unjustifiable injury to others 
ought to be prohibited by law and subjected to appro- 
priate penalties. Every sensible person agrees that the 
liberty of the individual must be so far limited as to prevent 
him from being a nuisance to other people. “ But if he 
refrains from molesting others in what concerns them, 
and merely acts according to his own inclination and judg- 
ment in things which concern himself, the same reasons 
which show that opinion should be free, prove also that 
he should be allowed, without molestation, to carry his 
opinions into practice at his own cost.” 

To take an illustration which will be appreciated both in 
Great Britain and the United States, a farmer ought to be 
free to grow what crops he thinks best, and to carry on 
his farming operations at his own risk, without bureau- 
cratic interference, though he may benefit by official 
weather forecasts and by the information and advice of 
Government experts. Legislatures and Governments 
which value freedom should never forget Maill’s golden 
precept : 


‘That mankind are not infallible ; that their truths, for the 
most part, are only half-truths ; that unity of opinion, unless 
resulting from the fullest and freest comparison of opposite 
opinions, is not desirable, and diversity not an evil, but a good, 
until mankind are much more capable than at present of recognis- 
ing all sides of the truth, are principles applicable to men’s modes 
of action, not less than to their opinions. As it is useful that while 
mankind are imperfect there should be different opinions, so is 
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it that there should be different experiments of living ; that free 
scope should be given to varieties of character, short of injury to 
others ; and that the worth of different modes of life should be 
proved practically, when any one thinks fit to try them.” 


Nothing is more certain to destroy the happiness and 
stop the progress of a civilised nation than the idea, now so 
fashionable, that it is the duty of Government departments 
to “plan” and to formulate schemes under which the 
bureaucrats, paid servants of the people, will become their 
masters, directing every man’s occupation or business, 
forcing all industry into official grooves, restricting free 
markets and obstructing the laws of supply and demand. 

Mill’s argument, it will be observed, is equally good for 
people who like freedom and for people who are naturally 
submissive and servile. Just as a Socialist would subor- 
dinate everybody, including even the lesser bureaucrats 
themselves, to his State Leviathan, exacting a dull uni- 
formity of action in industry, art and politics, and applying 
a strict censorship to the Press, te the platform, to broad- 
casting, to the stage, to the cinema and to every form of 
public worship or amusement, which might, if unregu- 
lated, be an obstacle to national unanimity ; so a Liberal, 
who believes, as Mill did, that the free development of 
individuality is essential to the happiness and welfare of a 
civilised people, would not only object to these restraints 
but would oppose any attempt to coerce the reactionaries 
who obstruct the pathways to liberty. He would tolerate 
expressions of intolerance and permit lovers of tyranny to 
vend their wares in the market-place. 

Some nations, among whom the English, the Dutch, 
and their colonists are pre-eminent, have been so long 


1 This is a paradox to which, at the end of the chapter, I shall state an 
important exception. 
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addicted to liberty, and are so deeply impregnated with the 
doctrine that the State exists for the benefit of its citizens, 
and not the citizens for the benefit of the State, that they 
are unlikely to be indifferent to the encroachments of 
bureaucracy. Among these nations the philosophy of 
liberty is the philosophy of nature. There is a natural joy 
in the free exercise of the faculties, in the free expression 
of opinion, in the free choice of a political party, or a 
religious sect, in the free choice of a trade, a calling, a 
profession, a hobby, or an amusement. Just as in the 
Scripture the strong man delights to run a race, so rivalry 
and competition are regarded not as abominations, which 
an all-wise Government should eliminate from life, but as 
salutary and healthful incitements to native energy. Even 
Protectionists and Socialists have not yet applied their 
theories to games and athletic sports. In this department 
of life they value competition. They do not object to one 
player showing his superiority over another, but applaud 
his superior prowess. In the construction of his Socialist 
Utopia, Mr. Bernard Shaw stopped levelling when he 
arrived at his own profession, and exempted playwrights, 
actors, musicians and cinema stars from his plan of pro- 
viding exactly the same income for everyone without 
regard to his or her industry, ability and talent. 

Curiously enough it was a German philosopher, Wil- 
helm von Humboldt, who inspired Mill’s Liberty. Still 
more curious is Mill’s remark that few persons outside 
Germany even comprehended the meaning of von Hum- 
boldt’s doctrine, though the author—a statesman and 
savant — could not get it all published in Germany during 
his lifetime. ‘‘ The book,” we are told by its English 


1 Wilhelm von Humboldt’s treatise on The Sphere and Duties of 
Government was published in 1852, after his death, by his brother Alexander, 
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translator, “ was long obnoxious to the scruples of the 
German censorship,’”’ and it was with difficulty that his 
friend Schiller managed to get some fragments of the 
treatise published in periodicals. ‘‘ The true end of 
man,” wrote von Humboldt, “is the highest and most 
harmonious development of his powers into a complete 
and consistent whole. Freedom is the grand and indis- 
pensable condition which the possibility of such a develop- 
ment presupposes ; but there is besides another essential — 
intimately connected with freedom, it is true — a variety of 
situations. Even the most free and self-reliant of men 1s 
thwarted and hindered in his development by uniformity 
of position.” The object, therefore, towards which human 
effort and influence should be directed is individuality. 
Its two requisites are freedom and diversity of situation. 
From their union spring individual vigour and versatility, 
which combine in originality. Here Humboldt felt that 
he had discovered what ought to be the basis of every 
political system, and his Utopian legislature would have 
embodied in a general formula all that a Government can 
accomplish for the common weal without interference in 
private affairs. He saw clearly, as Mill and Bagehot saw 
after him, that a spirit of governing, when it predominates 
(as it usually does) in political institutions, invariably 
tends to create national uniformity and to impose un- 
natural constraints on the activity and conduct of indivi- 
duals. It was against this spirit, and against the undue 
preponderance of the bureaucratic element in a State, that 
Humboldt launched his protest, arguing not only that it 
degrades the character, capacity and vigour of the citizen, 


and translated into English with an introduction by Joseph Coulthard, 
London 1854. The German title was [deen zu einem Versuch die Granzen 
der Werksamkeit des Staats zu bestimmen. 
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but that it thereby weakens the power and resources of the 
nation, and thus frustrates the very purpose and aims of 
those who laud and magnify the authoritarian State. 
Apart from its philosophic kernel, Humboldt’s treatise 
is only a juvenile performance. He was not yet sufficiently 
conversant with practical affairs to apply his theory with 
success. Its chief praise is that it prompted Mill’s classic 
essay On Liberty. Both writers sought to define the 
limits of state interference with personal liberties, or, as 
Mill puts it, ‘‘ the limits of the authority of society over the 
individual.” Humboldt did not go much further than 
security. Undoubtedly the first duty of a Government 
is to maintain law and order and to defend the people 
against foreign aggression. A good system of police and 
justice will prevent crime and wrongdoing, or, where it 
fails to prevent, will apprehend and punish the guilty. If 
the central and local authorities do no more than this, a 
society so constituted, depending on voluntary agencies 
for education, sanitation, roads, poor relief and all that are 
now described as “ social services,’’ enjoying very light 
taxes and a maximum of individual freedom, with a mini- 
mum of governmental control, might be richer and hap- 
pier than its over-governed neighbours, and certainly 
happier than those where public insolvency and almost 
universal poverty are united under a military and bureau- 
cratic dictatorship. But it would be open to the witty 
reproach of being merely “anarchy plus a policeman.” 
A self-governing democracy, however highly it values the 
individual citizen’s right to freedom of speech and action, 
is certain to recognise the importance of education, of 
public health, of humane provision for unemployment and 
pauperism, as well as of many other public services which 


can be supplied and financed by elected authorities out of 
Tr* 
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funds to which all citizens ought to contribute under a 
fair system of taxation in proportion to their means. The 
rights to own property, to earn an income, to buy and sell 
freely, to move about at will from place to place, to visit 
other countries without interference, are all rights which 
can and should be compatible with national and municipal 
activities. Indeed, an individual citizen who cares for 
nothing but his own liberty, and merely abstains from 
injuring his neighbour, or even one who, without taking 
any interest in politics or local affairs, practises conscienti- 
ously in private life the high moral Christian precept of 
‘do unto others as you would they should do unto you,” 
does not fulfil the whole duty of man in a civilised state. 
It should also be his care and privilege to see, so far as he 
can, that his country 1s well governed, by maintaining an 
active interest in the national Parliament, and in the doings 
of his local council. He should be not merely an intelli- 
gent voter, but ready and willing, if occasion offers and he 
feels capable of useful service, to take his share in the 
management of local and national affairs. From artists, 
poets, and men of science, we hardly expect so much public 
spirit ; and we may even be sorry when exceptional talent 
and creative genius are diverted from the arts, or from in- 
ventions and discoveries, into political and administrative 
channels. But as a general rule we shall rightly admire 
those who combine independence with public spirit. 
Liberty of action, then, in combination with liberty of 
thought and expression, fulfils our conception of what we 
mean by individual liberty. In a country capable of self- 
government, enjoying effective representative institutions 
and an executive responsible to Parliament, dignity of 
character and freedom of life are attainable. An infinite 
number of diversified careersis open to the talents. Subject 
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to the limitations imposed by nature — such as physical 
health and mental capacity — able and industrious citizens 
have in such a society far more opportunities and incentives 
than under any other form of Government. If the people 
and their representatives are wise enough to maintain 
peace abroad and security at home; if they practise 
moderation in expenditure and secure efficiency in the 
public service by open competition, there will be as little 
favouritism and corruption as we can expect from human 
nature in its present imperfect state ; and there will be 
immense opportunities for moral, social and economic 
improvement. 

Any precise delimitation of the boundaries between the 
proper sphere of government and the sphere which should 
be reserved to the individual is clearly impossible. There 
is always a golden mean; but it is subject to wide 
variations from place to place and time to time. 


I have touched previously on the paradox that it 1s 
lawful for a public speaker or writer in England and the 
United States to decry the free institutions of his own 
country and to advocate the substitution of Fascist or 
Communist dictatorship, or of any other form of tyranny 
which he happens to admire. In the absence of inflam- 
matory appeals to violence there are good utilitarian 
grounds for upholding, even in these extreme cases, com- 
plete liberty of speech and writing. Free institutions are 
much more likely to last when they may be freely dis- 
cussed. Every Englishman may say what he likes about 
the Magna Charta, and every American what he likes about 
the Declaration of Independence or the Constitution. It 
is not merely morally wrong but politically dangerous for 
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a democratic Government in ordinary times to tamper 
with the free expression of opinion. To do so is to sit 
upon the safety-valve. We ought to be thankful that 
fanatical revolutionaries can relieve their feelings, and ex- 
press their emotions, on a soap-box, and let their fellow 
countrymen know what they would do if they got into 
power. The best refutations of Communism and Fascism 
are usually to be found in the speeches of Communists and 
Fascists. When anyone proposes changes in law and 
government which we do not like, our business is to show 
why they are bad. There is no test like the test of public 
discussion. No administration need be dumb when it is 
attacked. Only in countries where every important legis- 
lative project is freely criticised can we expect rational and 
democratic progress. Parties and administrations learn to 
be wise by experience. If blunders are not criticised they 
are likely to be repeated. Only by self-government can 
a people learn political sagacity. In this sense, self- 
government is better than good government. 

But most rules have their exceptions ; though before 
we admit the exception we must take care that it proves the 
rule. In maintaining freedom of opinion we are not bound 
to admit that a democracy should tamely allow its foes 
to use, or rather to misuse, free institutions in order to 
destroy them. We have seen elections used to abolish 
elections, and freedom of speech employed to establish a 
censorship. I was impressed lately by some “ Notes on 
the Defence of Free Institutions,” which Mr. Walter 
Lippmann wrote in commenting on theviolent proceedings 
of the late Huey Long in Louisiana. Starting from the 
provision of the Constitution that ‘‘ the United States 
shall guarantee to every State in this Union a Republican 
form of Government,” Mr. Lippmann raised the question 
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whether the Federal Government ought not to intervene 
to save the people of Louisiana from a dictatorship. From 
this local issue he passed on to discuss the larger principle 
that no man may invoke a right in order to destroy it. 
Free institutions, he argued, are not the property of a 
temporary majority. At any rate no Republican or repre- 
sentative Government should let itself be overthrown by 
violence : 


‘In many countries in the world to-day there are armed 
bands of men, using the democratic liberties of free assemblage and 
free speech to organise for the overthrow of democratic liberties. 
Is there any doubt that democratic Government has the right to 
suppress them? ... A free nation can tolerate much, and 
ordinarily toleration is its best defence. It can tolerate feeble 
Communist parties and feeble Fascist parties as long as it is 
certain that they have no hope of success. But once they cease 
to be debating societies and become formidable organisations for 
action they present a challenge which it is suicidal to ignore.’”! 


In other words the tree of liberty should not be allowed 
to shelter assassins, if the assassins are really dangerous. 
If they are really dangerous in the judgment of sober and 
well-informed men, and are bent on violent measures, I 
am inclined to agree with Mr. Lippmann — and | think 
his doctrine is consonant with the verdict of experience — 
that it would be a betrayal of liberty not to defend it with 
all the power that free men possess. 


1 Mr. Lippmann’s article appeared in the New York Herald Tribune, 
February 5th, 1935. 
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